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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,170 


UNITED STATES OF AMERICA, 


Vv. 


CHARLES L, CANTY, 


Appellant 


Appeal from the United States District Court | 
for the District of Columbia 


PETITION FOR REHEARING 
AND SUGGESTION OF REHEARING EN BANC 


INTRODUCTORY STATEMENT 


Appellant sought review in this Court of his conviction of bank 


: 

robbery and related offenses, citing error in denial of his right to 
| 

a speedy trial, denial of counsel at a psychiatric staff conference, 


and erroneous use of identification testimony. The Court denied these 
| 


contentions in an opinion dated October 6, 1972, although it ordered 


appellant's resentencing for other reasons. 


Appellant here seeks rehearing on the issue of the denial of his 
| 
right to a speedy trial. Further consideration of this question is 


required because: 

(1) The Opinion does not contain a detailed allocation of the 
causes of the delay pending appellant's trial, and it appears that 
the assumptions of the Court in this regard may have been incorrect, 
and that its analysis may have been affected by this error. 

(2) The Opinion does not consider appellant's principal claim 
of prejudice resulting from the Government's delay in bringing him 
to trial, the staleness of the testimony used to rebut his insanity 
defense at the trial. (This was, and is, a separate question from 
the prejudice due to the absence of counsel at the psychiatric staff 
conference, a matter dealt with in the Opinion at length.) 

(3) The Opinion is inconsistent with prior decisions of the 
District of Columbia Circuit on the right to a speedy trial, and with 
Barker v. Wingo, 40 U.S.L.W. 4840 (June 22, 1972), decided after oral 
argument in this case. 

In the event of an adverse decision by the panel on these points, 
appellant suggests that the case would present those important issues 
of public policy and judicial administration which would require 


consideration by the District of Columbia Circuit sitting en banc. 
ARGUMENT 

I. THE PREPONDERANCE OF THE DELAY BEFORE TRIAL WAS THE RESULT OF 

———————— EO TRIAL WAS THE RESULT OF 


UNEXCUSED GOVERNMENTAL NEGLECT. 


Twenty-five months elapsed between arrest and trial. The Court 


noted that it did not "in any way condone the extraordinary period 
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involved" (Opinion, p. 8), but gave it less than full) weight, apparently 
because the Court was under the misapprehension that the delay was not 


the responsibility of the Government (Opinion, pp. 4-8). C£. Coleman v. 


United States, 142 U.S. App. D.C. 402, 442 F.2d 150 (1971). 


The standard practice of the Court in recent cases has been to 
analyze the causes of delay in detail. Coleman v. United States, supra, 
| 


142 U.S. App. D.C. at 405, 442 F.2d at 153. See, for! example, United 


States v. Dunn, ___U.S. App. D.C. __, __, 459 F.2d/1115, 1115-17 


(1972). The facts in this case are not in dispute (Appellant's Br. 18-195 
Appellee's Br. 7-8). A more detailed analysis of then is useful here, 
for it shows that the Government was responsible for the preponderance 
of the delay. : 
Most importantly, the reliance by the Court on three continuances 
for the proposition that the delay was the responsibiticy of the appellant 
is misplaced because they resulted in virtually none of the delay and 
one or two were not even within the defendant's control, and the Court's 
attribution of delay to the process of trying the appellant on another 
charge elsewhere is not supported by the record or aren specifically 
developed by the Government. Under the prior decisions of this Court, 
the delay is attributable to failure of the covernnent to move forward, 
which imposes a substantial burden on the Government to show that ap- 
pellant was not prejudiced by its inaction (see Part nr-1, infra). 
Further analysis of the subdivisions of delay considered by the 


Court discloses the following: 


January 31, 1967 - June 7, 1967 -- From arrest to the 


psychiatric staff conference -- As the Court points out, 
"Delays occasioned by mental examinations of the defendant 
are not normally taken into account for purposes of determin- 
ing the question of a denial of a speedy trial" (Opinion, 
pp. 4-5), and appellant conceded as much in his brief 
(Appellant's Br. 19). The period involved, however, is 
four months and one week, not six months as recited in 
the Opinion (p. 4). Even if it were extended to the compe- 
tency hearing on July 10 (and more than a month between the 
conference and the hearing does seem like an unnecessary 
delay) the period would be only five months and ten days. 
June 7, 1967 - October 24, 1968 -- From psychiatric 
staff conference to writ of habeas corpus ad prosequendum -- 
4s the Court observes, the record does not show "the reasons 
for the delay subsequent to [the mental] examinations" 
(Opinion, ip. 5). It was the Government's burden to make 
this showing, if there was any to be made (see Part III-1, 
infra). The Court resolves this ambiguity against the 
appellant, however, on the ground "that appellant either 
contributed to, acquiesced in, or suffered little prejudice 
from these lapses." (Opinion, p. 5). "Contribution", 
"acquiescence", and "prejudice" are three entirely distinct 


concepts. Only the first of these is relevant in determining 


| 

| 

| 

: 
the reasons for the delay. See Barker v. Wingo, supra, 


at 4845-46. : 

The Opinion cites only two "contributions" to the 
delay by appellant during this period of nearly 17 months. 
One of these is a joint request with the Government , made 
on December 27, 1967, to defer the trial for a period of 
either 20 or 30 days from its then-scheduled date of | 


January 29, 1968 (Appellant's Br. 18). In fact, this 


continuance never took effect because the Government ‘moved 
| 


for a decertification of the case on January 29. Reference 


to it to show appellant responsible for the 17 months of 


delay, or to justify the Government's lack of effort to 

bring appellant to trial, is misplaced (Opinion, pp. 6 & 7). 
The other "contribution" is, inferentially, the time 

consumed by trial on another offense in Maryland Cartig 


this period. Under the rule of Coleman v. United States, 


supra, (a case involving less delay than this one), subse- 


quent arrest and trial in another jurisdiction do not | 


justify delay by the Government in bringing a defendant 
to trial in the District of Columbia. The record does not 
reflect the amount of time involved in such proceedings, 
but there is no reason to believe it was more than a re 


of days. The Government made no showing that it tried to 


| 
meet its responsibility to bring appellant to trial, or 


that any activity in any other forum prevented it from 
doing so. | (Appellee's Br. 6-9). Indeed, this case was 
already a year old when it was decertified (Appellee's 
Br. 7-8). \In the absence of such a showing, responsibil- 
ity attaches to the Government for the delay.. Coleman v. 
United States, supra, 142 U.S. App. D.C. at 408, 442 F.2d 
at 156. 

October 24, 1968 - November 6, 1968 -- From writ of 
habeas corpus to first ensuing trial date -- Short 
unexplained delay which probably should be considered 
with the preceding 17-month period. 

November 6, 1968 - November 13, 1968 -- Continuance 
of trial dates sought by appellant. Reliance on this 
continuance to show appellant's "contribution" to the 
delay would be inappropriate where it consumed one week 
of the 25 months elapsed. (Compare Opinion, pp. 6 & 7). 

November 13, 1968 - December 17, 1968 -- Continuance 
of trial date at Government request -- Delay attributable 
to the Government. 

December 17, 1968 - January 9, 1969 -- First con- 
tinuance for independent mental examination -- Appellant's 
trial counsel requested an independent mental examination 


on December 17. By January 9, the Court-appointed psy- 


chiatrist had not yet received an order from the Court 


authorizing the examination (Appellant's Br. 18 n. 6). 
This delay occasioned another request for a continuance 
from January 9 to February 10 in order to permit the 


examination that should have been completed before 


January 9. The administrative delay of the Dis! 


cannot fairly be charged against appellant. 


Court in issuing the order for a mental examination 
| 


January 9, 1969 - January 28, 1969 -- From request 
| 


of continuance to filing of report of independent mental 
examination -- As noted in the preceding paragraph, the 
continuance requested on January 9 was Ccceatoned by the 
delay of the Court in issuing the order for an independent 
mental examination. Reliance Spor that request to show 
appellant's "contribution" to the delay in this case 
would therefore also be inappropriate. (Compare Opinion, 
p- 7). ‘the time consumed by the examination, however, is 


| 
attributable to processes for appellant's protection and 


is not to be charged against the Government. 


January 28, 1969 - March 3, 1969 -- From completion 
of independent mental examination to pretrial hearings -- 
Unexplained delay. Trial began on March 5, 1969. 
Thus, of the 25-month delay between arrest and trial, between 
five and six months were consumed by mental examinations (January 31, 


1967 to June 7 or July 10, 1967, and January 9, 1969 to January 28, 
| 


1969) and one week of delay was due to a continuance sought by the 
appellant (November 6 - November 13, 1968). The balance of this delay, 
some 19 or 20 months, is unnecessary, unexplained and unjustified. 
The case comes back to the well-known proposition that "the prosecution, 
not the defense, is charged with bringing a case to trial." Hedgepeth 
v. United States, 124 U.S. App. D.C. 291, 294-95, 364 F.2d 684, 
687-88. It is clear that there was sufficiemt unnecessary delay to 
make a prima facie case of denial of the right to speedy trial, to 
invoke the doctrine of this Court that delay itself is prejudicial, 
and to impose the burden of proving an absence of prejudice on the 
Government (see Part III, infra). The Opinion does not mention these 
doctrines, suggesting that misapprehension as to the degree of the 
Government's responsibility for the delay worked to appellant's detri- 
ment. Further consideration of these factual matters is therefore 
required. 
II. THE OPINION OF THE COURT DOES NOT DISCUSS APPELLANT'S PRINCIPAL 

CLAIM OF PREJUDICE FROM THE GOVERNMENT'S DENIAL OF HIS RIGHT TO 

A SPEEDY TRIAL. 

Appellant's first, and principal, contention of prejudice from 


the delay in the holding of his trial was that -- as the Government's 


brief put it -- "because of the delay, the memory of the psychiatrists 


who examined Canty had dimmed and therefore they could not be ef- 
fectively cross-examined" (Appellee's Br. 10). The point is developed 
in detail at page 21 of the Appellant's Brief and at pages 3-4 of the 


Appellant's Reply Brief. Of the Government's two witnesses on the 


insanity issue, one, Dr. Platkin, had no independent PRcomeceton of 
his examination of Canty two years before, and the other, Dr. Marland, 
had no independent knowledge of Canty's condition at the time of the 
offense, which was two years before his examination. Apparently the 
jury credited the stale and belated testimony of these two rebuttal 
witnesses. The record shows that trial counsel was impeded in his 
cross-examination by the lack of independent recollection 


and knowledge, and therefore that his ability to challenge the re- 


buttal testimony was impaired (Tr. 645-46). ‘The Government's response 
| 


(Appellee's Br. 10) to this showing was incorrect and irrelevant 


(Appellant's Reply Br. 3-4). As appellant pointed out! then, "The 


Government cannot be allowed to carry its claim that Canty was not the 


victim of mental illness by reliance on its own delay." (Appellant's 
| 


Reply Br. 4). 
The Opinion poses the issue of prejudice to appellant's insanity 


defense due to delay at page 8: 
“Appellant alleges that the span of more than two/years 
between the offense and trial and almost two yearg between 
his psychiatric examinations and trial, in conjunction with 
the absence of his counsel from the staff conference and 
the denial of his efforts to obtain the relevant hospital 
reports underlying the diagnosis of the government psy- 
chiatrist, fatally prejudiced his ability to present the 
defense and effectively to cross-examine the witnesses 
against him." | 


The questions of counsel at the psychiatric staff conference and the 


motion for production of documents were argued as an independent ground 
| 


for reversal at pages 38-52 of Appellant's Brief and pages 8-10 of his 
| 


Reply Brief. Immediately following the quoted paragraph, the Court's 
Opinion discusses them, as a separate subject (pp. 8-17), and concludes 
that no prejudice attached from "either counsel's absence from the 
conference, or denial of his generalized discovery motion." (Opinion, 

p- 17}. The Opinion never discusses the independent question of the 
impact of the delay itself on appellant's ability to present the insanity 
defense and effectively to cross-examine the rebuttal witnesses. This 
prejudice is critical to appellant's case, and requires reversal of his 


conviction. 


III. THE COURT'S OPINION IS INCONSISTENT WITH THE PRIOR DECISIONS OF 
THIS CIRCUIT AND THE SUPREME COURT ON THE RIGHT TO A SPEEDY TRIAL. 
Ee EEE RG TO A SPEEDY TRIAL 


In the numerous decisions of the District of Columbia Circuit on 
the right to a speedy trial, several fixed points of analysis have been 
developed. The Opinion in this case departs from these general rules 
in at least three important respects. In addition, it is inconsistent 


with the analysis recently laid down by the Supreme Court in Barker v. 


Wingo, supra. 


1. The Opinion Is Inconsistent With the Rule That a Heavy Burden 


Rests_on the Government in These Circumstances to Show That 


the Right to Speedy Trial Has Not Been Abridged. 


This Court has consistently held that a delay of over a year makes 
@ prima facie case of a violation of the Sixth Amendment right to a 
speedy trial. Smith v. United States, 135 U.S. App. D.C. 284, 418 F.2d 
1120 (1969). The delay in the instant case was 25 months; as to a delay 


of 21 months this Court held: "A delay of this length by itself raises 


a serious speedy trial question. At the least, it places on the Govern- 


ment the heavy burden of demonstrating that appellant's ‘Sixth Amendment 


right has not been abridged." Coleman v. United States, supra, 142 U.S. 
App. D.C. at 405, 442 F.2d at 153. Yet no such “heavy burden" was im- 


posed on the Government in the present case. 


The Government's failure to carry its burden of proof is most 
| 
important as to two aspects of the analysis here: the reasons for 


the delay and the prejudice resulting from the delay. As to the length 

of the delay, the Supreme Court in Barker v. Wingo has 41so adopted 

the rule that the burden of justification is on the Government. 40 

U.S.L.W. at 4846. Here, as Part I of this Petition shows, the Govern- 
| 


ment failed to provide an adequate explanation. The Government vir- 


tually conceded this on brief, arguing that it was for the defendant 


| 
to show that the delay was “arbitrary, purposeful, oppressive or vex- 


| 
atious", rather than presenting facts to show that it was justified 
| 


(Appellee's Br. 6-9). 
| 


The Government's erroneous response to appellant's claim of pre- 
judice to his insanity defense has already been noted in Part II. This 


leaves that point unrebutted, and as noted above, it has not yet been 
considered by this Court. Beyond this, the Government's reliance on 


the evidence of the offense is completely irrelevant insofar as possible 
prejudice to the insanity defense is concerned. In line with the prior 


i 
decisions of this Court, the burden to show an absence of prejudice must 
be imposed on the Government here, and the Government has not met it. 

| 


2. The Opinion Is Inconsistent With the Rule That the Defendant 
is Not Required to Demand a Trial in Order to Preserve His 
Right. 
The Opinion justifies the delay in this case in part on the grounds 
that the appellant "indicated no desire for expedition", "requested a 
postponement himself" (which was in fact de minimis), and "neither sought 
nor expressed any desire to be brought to trial in the District of 
Columbia" (Opinion, pp. 6-7). This is the same as imposing on the 
appellant a requirement that he demand a speedy trial in order to obtain 


one. This so-called "demand-waiver" rule was rejected by this Court in 


Coleman v. United States, supra, and by the Supreme Court in Barker v. 


Wingo, supra. 

Furthermore, the appellant diligently asserted his right to a trial. 
Appellant 's Br. 23-24. Until the end of 1968, appellant was nomena 
in Maryland and out of contact with his counsel, a condition which the 
Court in Coleman found precluded a finding that the speedy trial right 
had been waived. Coleman v. United States, Supra, 142 U.S. App. D.C. 
at 407-08, 442 F.2d at 155-56. During this incarceration, appellant 
wrote the Chief Judge of the District Court seeking a return to the 
jurisdiction of the Court and reinstatement of his bond in order to ; 
prepare his defense. When he returned to the District, he filed a pro se 
motion to dismiss the indictment for want of a Speedy trial. On these 


facts he cannot fairly be found to have waived the right. See Barker Vv. 


Wingo, supra, at 4843-45, 4846. 


3. The Opinion Is Inconsistent With the Rule That |Delay Itself 
Is Prejudicial. 


This Court has led the way in asserting that 
"[T]he very assumption of the Sixth Amendment jis 
that unreasonable delays are by their nature prejudicial. 
It is not generally necessary for the defendant to ‘demon- 

Strate affirmatively how he has been prejudiced by an 
unreasonable delay." Hedgepeth v. United States, supra, 
124 U.S. App. D.C. at 294 n. 3, 364 F.2d at 687 n. 3. 


The Supreme Court has followed. In United States v. Marion, 404 U.S. 
307, 320 (1971), the Court said: | 


"Inordinate delay between arrest, indictment and 
trial may impair a defendant's ability to present an 
effective defense. But the major evils protected 
against by the speedy trial guarantee exist quite apart 
from actual or possible prejudice to am accused's de- 
fense." | 
| 
| 
See also Barker v. Wingo, supra, at 4846. In June of this year, this 
Court held, in asserting the Government's burden of justification, that 
where a year and a half had elapsed between arrest and trial, the burden 
was on the Government to “provide a justification which convincingly 


outweighs the prejudice which can normally be assumed to have been 


caused the defendant." United States v. Rucker, D.C, Cir, No. 71-1690 
(June 23, 1972), p- 3. While the instant opinion properly asserts that 
this Court will not “in any way condone the extraordinary period of 
twenty-five months between arrest and trial" (Opinion, P 8), no recog- 
nition is given to the prejudice which is inherent in a delay of such 
magnitude. Here the possibility of prejudice has been sho 3; the in- 


herent prejudice of delay mst be considered with it. 


up its holding in Coleman, the Court suggested that even without a showing 


of the possibility of prejudice, the inherent prejudice in a 21-month 
delay standing alone might be an infringement of the right of speedy 

trial. Coleman iv. United States, supra, 142 U.S. App. D.C. at 410, 

442 F.2d at 158.| The question of the prejudice inherent in delay 


cannot be ignored in this case. 


SUGGESTION OF REHEARING EN BANC 


This Petition presents matters in Parts I and II which have not 


previously been considered by the panel, and which it is submitted 
require reversal. Only after the panel has ruled on these points, and 
after the panel has considered the applicability of the legal standards 
set out in Part III of this Petition, does the question of rehearing 
en bane present |itself. If, however, at that point the panel continues 
to believe that the appellant's right to speedy trial has not been 
abridged, and the conviction can be affirmed, it is submitted that the 
case is appropriate for rehearing en banc. 

The decisions of this Court on the right to a speedy trial are 
numerous, and substantially uniform. The definition of the right to a 
speedy trial is jessential to the workings of criminal procedure in the 
District of Columbia Circuit and to the administration of justice. A 
decision which departs from the uniformity of the standards for speedy 
trial heretofore established would be productive of substantial future 
litigation. Two judges of the Circuit have already expressed the belief 
that judicial adoption of one form or another of a rule requiring dis- 


missal of cases not brought to trial within 12 months would be appropriate. 


= 35 = 


United States v. Dunn, supra; Smith v. United States, supra. An 


affirmance in this case would move in the opposite direction. 


In view of the public interest in the right to a speedy trial, 
the amount of judicial attention which has been devoted to it, the 
specific effort of the Supreme Court in Barker v. Wingo to rationalize 
the standards for protection of the right, the historical development 
of these same standards in this Circuit, and the fact bhat all the 
factors which govern the right can be found in this case, it is an 
appropriate one for review to secure uniformity in the application of 
such standards in this Circuit, and justifies the attention of the 


entire Court. 


Respectfully submitted, 


Frederick S. Hird, Jr. 
James R. CAIs |e 


Kaler, Worsley, Daniel & Hollman 
710 Ring Building | 
Washington, D. C.| 20036 


Attorneys for Appellant 
(Both appointed by this Court) 
| 
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STATEMENT OF ISSUES 
1. Whether a delay of 25 months between arrest and trial, not 


attributable to Canty, deprived him of his right to a speedy trial. 


2. Whether identification testimony by a witness who had viewed 


Canty in a "show-up" conducted in such fashion that (a) it was clear 


Canty was a suspect, and (b) the witnesses viewed as a group, abridged 


Canty'’s right to due process of law. 


3. Whether the use against Canty of testimony based on a 


psychiatric staff conference at which he had not been represented 


by counsel violated his right to the effective assistance of counsel, 


where the conference had taken place two years before and there was 


no other information available to counsel from which the events at 
| 


the conference could be determined. 


This case has not previously been before this Court. 


REFERENCES TO RULINGS | 
The only ruling of the trial court which is rélevant to this 
appeal and which contains findings of fact and con¢lusions of law 


pertains to Part II of the Argument. It appears at Tr. 226, and 


it is also set out in full at-page 27, footnote 14 lof this Brief. 


The other relevant motions and rulings on them appear as follows. 
All are denials without any findings of fact or statement of reasons, 
As to Part I of the Argument: 
1. Motion for dismissal of indictment, served December 10 or 
16, 1968 -- denied (Tr. Hearing, December 17, 1968, p. 2), denial 


also shown on face of motion, 


ae 


2. Motion to dismiss for want of speedy trial (Tr. 3) 
denied (Tr. 5). 
As to Part II of the Argument: 
1. Trial motions to suppress identification testimony (Tr. 23-30, 


218-25, 309+10) -- denied (Tr. 226, 310) (see above). 


Motion to suppress identification testimony, filed March 9, 


denied (Ir. 226) (see above). 
to Part III of the Argument: 
Trial motions to suppress (Tr. 70-71, 661-62, [March 10] 
453-55) -- denied (Tr. 71, 662, [March 10] 455). 
2. Motion to suppress - filed March 10, 1969 -- written version 
of oral motions, no action showr on motion. 
3. Motion pro se to suppress psychiatric testimony (Tr. [March 10] 
453-55) -- denied (Tr. [March 10] 455). 
4s to the case in general: 
1. Motions to dismiss the indictment (Tr. 496-517) -- denied 
(Tr. 518). 
2. Motion for directed verdict of acquittal (Tr. 514-17) -- 
denied (Tr. 518). 
3. Renewal of all motions heretofore made and filed (Tr. 514-17) 
denied (Tr. 518). 
4. Renewal of all motions previously made and joinder in motions 


of co-counsel (Tr. 661-62) -- denied (Tr. 662). 
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STATEMENT OF THE CASE 


Procedural History 


On January 31, 1967 Charles L. Canty was arrested in connection 
| 


with the robbery which occurred that day of the Brookland Branch of 
The National Bank of Washington, 3806 - 12th Street, N.E., Washington, 
D. C. On April 10, 1967 an indictment was filed charging Canty with 
entering a bank insured by the Federal Deposit ees Corporation 
with intent to commit robbery, four counts of taking money from the 
custody of four seperate employees of the bank insured by the Federal 
Deposit Insurance Corporation, four counts of taking the same money 


from bank employees by force and violence, three counts of assault 


with a dangerous weapon or three bank employees, and one count of 


carrying a dangerous weapon (a pistol). Violations of 18 U.S.C. 

§ 2113(a), and 22 D.C. Code §§ 502, 2901, 3204 were thereby alleged. 

(Indictment). Canty was granted a mental examination on April 21, 

1967, and found competent to stand trial and arraigned on July 10, 

1967. (Jacket). | 
His trial was first set for November 20, 1967, and continued 

successively to December 18, 1967 and January 29, 1968 at the request 


of the government. Tt was continued to February 29, 1968 at the re- 


quest of both partics, but on January 29, 1968 the case was decertified 


from the ready calendar at the request of the government . (Jacket; 


Tr. Hearing January 29, 1963). 


<fac 


Thereafter nothing happened urtil the government submitted a 
petition) for writ of habeas corpus ad prosequendum on October 24, 1968 
and the writ issued. Trial was subsequently set for December 17, 1968. 
and continued then to permit an independent mental examination of Canty 
at his counsel's request. The trial was further continued because the 
independent psychiatrist did not receive a copy of the court's order 


authorizing this examination, and on January 28, 1969 the independent 


mental examination report was filed. Pre-trial hearings on Canty's 


mental competency, and on the government's identification evidence, 
were held on March 3 and 4, and Canty's trial began March 5, 1969. 
(Jacket). 

The trial lasted until March 10, 1969, on which date Canty was 
convicted of four counts of federal bank robbery, the three counts of 
assault with a dangerous weapon, and the count of carrying a dangerous 
weapon. | He was sentenced to 6 to 18 years concurrently on each of 
the first four counts, 1 to 3 years concurrently on each of the next 
three counts, and 1 year on the final count. These sentences are all 
concurrent. A provision was added to the sentence (in a recall of 
the original sentence) that these sentences were to be consecutive 
to any other sentence in any state or federal court. (Tr. Hearing, 
April 18, 1969). 

On April 23, 1969 Canty filed his notice of appeal, and moved 
for leave to appeal in forma pauperis, which was given. He was 


tried jointly with Charles M, Richardson, who was also convicted and 


esi 


noted an appeal, and on October 16, 1969 this Court sua sponte ordered 
the consolidation of their appeals for all purposes. 

The District Court had jurisdiction saxon to the Act of June 25, 
1948, Ch. 645, 62 Stat. 826, 18 U.S.C. § 3231 (1969) and the Act of 
December 23, 1963, Pub. L. No. 88-241, § 1, 77 Stat. 482, 490, D.C. 
Code §§ 11-521, 11-963 (1966). ‘his Court has jubtediceton of the 
appeal pursuant to the Act of June 25, 1948, Ch. 646, 62 Stat. 929, 
930, as amended, 28 U.S.C. §§ 1291, 1294 (1966). : 
Statement of Facts 

General i 


At the trial, Mr. Karpovich, the bank manager, testified to the 


basic facts of the robbery (Tr. 295-357). He said that, at approxi- 


mately 2:30 p.m. on January 31, 1967, looking out the window of the 
bank, he observed three men approaching (Tr. 298-99). Two of the 

men entered the bank (Tr. 300). After looking around they put on 

ski masks (Tr. 305). At the same time, they pulled pistols, and 
ordered the people in the bank to move to one side of the room, and 
then to lie down on the floor (Tr. 302-06). No one saw the subsequent 
actions of the two men, but about $7,600 was missing from the cash 
drawers (Tr. 313), some of which was marked "pait money" (Tr. 315-21). 


Two police officers testified that they were summoned to the 


bank and on arrival saw a man come out of the bank carrying a brown 
| 
paper bag (Tr. 438-39, 485). One policeman said he saw the bag 


| 
passed to another man (Tr. 438-39}, and that when the man who took 
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the bag was apprehended, the bag contained a substantial amount of 
money (Tr. 442). Some of this was the marked money (Tr. 485-Z). 
One officer testified that he arrested Canty at the scene, and that 
he was the man observed coming out of the bank with the paper bag 
(Tr. 485). Also arrested were Charles M. Richardson, identified as 
the man who received the bag of money (Tr. 442) and one Bernard 
Kirkland, arrested coming out of the bank (Tr. 485-3). 
identification Evidence 

After the three men had been arrested, the police lined them up 
against a fence in the driveway outside the bank and showed them to 
a group of persons who stood inside the bank and looked at them through 
a window (Tr. 115, 156-57, 165-68, 171-73, 193-94, 205-07, 210-11). 
This wes about 15 minutes after the robbery (Tr. 116, 156). The 


am —— 
suspects were handeuffed (Tr.277, 193-94, 205-07), "somewhat di- 


sheveled" (Tr. 172), and known by the witnesses to be "suspects" and 


in custody (Tr. 165, 167, 171, 177). About seven people were in the 
grcup standing et the window for the show-up (Tr. 166-67). 

Defense counsel objected to identification testimony of any 
witnesses who had participated in this confrontation, claiming it 
was prejudicial and a violation of due process (Tr. 23-30). The 
trial court held a pre-trial hearing on the matter (Tr. 106-226), at 
which the government presented two witnesses who had participated in 
the confrontation and testified that they could identify Caaty. 


One was Mr. Karpovich, who testified that he observed the men 
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| 
| 
| 
approaching the bank for 20 to 30 seconds before they entered the bank 


(Tr. 111). One of these men, who Karpovich said stayed in the lobby 
of the bank (Tr. 111, 115), put on a ski mask after about another 

half minute (Tr. 114). This man Mr. Karpovich identified as Canty 
(Tr. 110). He described Canty as wearing a "camel hair or beige coat" 


(Tr. 111), but gave no further description. The lighting in the bank 


was described as good (Tr. 113). Karpovich further testified that 


the next time he saw Canty was through a window of the bank, looking 


. : | 
out into the parking lot where Canty and two other men were "up against 


the fence" (Tr, 115). He testified that he was "almost certain" the 
| 
man he saw standing there was the man he had previously seen in the 


lobby of the bank, and that he could identify him by his coat (Tr. 116, 
| 
| 
117). | 
| 
The assistant manager of the bank, Mr. Riecks, also testified 
| 


that he could identify Canty in the courtroom as 2 man he had seen 


wearing a "tan three-quarter length coat" (Tr. 174) during the bank 
robbery (Tr. 175-76). On czcss-examination, he said that he had 
observed the man he identified "for about ten seconds before I got 
down on the floor", and was "very frightened" (te. 180). He said 


that the only way he could identify the man was by his coat, and by 


the fact that he did not have a hat (Tr. 181). He further testified 
| 
| 


that he had not seen the man since then (Tr. 184), Finally, he testi- 


fied that he had never talked to the prosecuting attorney about the 


case, and had never seen him until that day in court (Tr. 185, 190). 
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The prosecuting attorney advised the judge that he had interviewed 


Mr. Riecks at the bank the preceding November (Tr. 186). 


Another witness (who did not identify Canty) testified that after 


the driveway show-up he was taken to a building dowatown (possibly 
Police Headquarters) and asked to look again at the individual he 

had previously identified as Richardson. He said he was shown a man 
from the far end of a long room, and did identify him again, but re- 
lying only on the man's clothing and possibly his build (Tr. 168-70). 
Richardson testified in the hearing and confirmed this second show-up, 
which he said was in the police rcbbery squad room (Tr. 195-97). 

Canty and Richardson both testified that they had been lined up 
in the driveway of the bank with two other men, handcuffed, in front 
of the window (Tr. 205-07, 193-94). Richardson testified that there 
were no other persons there except four police officers (Tr. 194), 
that there were no Negro police officers (Tr. 194) (Canty and Richard- 
son are Negroes), and that the other two people lined up with him 
were wearing disarranged and disheveled clothing (Tr. 195). 

In rebuttal the government called Donald B. Cleary, a police 
officer, who testified that he saw a man he identified as Canty coming 
out of the bank with a brown paper bag which he turned over to a man 
he identified as Richardson (Tr. 209-10). On cross-examination Cleary 
testified that the man he identified as Canty was wearing a "brown 
checkered long coat" (Tr. 213). 


At the conclusion of this testimony counsel moved for exclusion 
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of the identification evidence (Tr. 218-25). The court denied the 


motion (Tr. 226). The text of the court's ruling is set forth at 


page 27, footnote 14, infra. 

At trial Mr. Karpovich identified Canty as one of the men he had 
seen inside the bank (Tr. 302). Mr. Karpovich also testified, over 
the objection of counsel, to viewing the suspects, one of whom he 
identified as Canty, through the bank window after the robbery (Tr. 309- 
10). On cross-examination, Mr. Karpovich said that his identification 
of Canty was based not on facial characteristics , but only on the 
"brown coat" that he was wearing, the fact that he did not have a hat 
on, and that he was a "good looking fellow" (Tr. 352-54). 

Mr. Riecks, the assistant manager of the pene did not testify 
during the trial. Mrs. Anna Marie Castellucei, ie. Karpovich's secre- 
tary, who had not appeared at the pre-trial hearing, did (Tr. 357-80). 
She testified that at the outset of the robbery she had seen a man 
standing out in the lobby of the bank putting ona ski mask, and she 
identified him in court as Canty (Tr. 362-64). On cross~examination, 
Mrs. Castellucci testified that she had not poem che man she identified 
as Canty after the time he entered the door of the bank until the trial 
(Tr. 379). She further testified that she had seen no distinguishing 


| 

characteristics in the man's face (Tr. 378-79). 
The government called five other bank employees, and one bank 
customer, who confirmed the earlier testimony about the facts sur- 


rounding the robbery (Tr. 380-434, 475-81). None of these witnesses 
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identified Canty as a participant in the robbery. 


One police officer (Samuel C. Doyle) who said he had seen a man 


he identified as Canty come out of the bank carrying a large brown 
paper bag recalled on cross-examination that Canty was wearing "a 
checkered long coat" (Tr. 471), "grayish" in color (Tr. 472), but 
nothing else of what he wore. The police officer (Donald Cleary) who 
testified to arresting Canty said on cross-examiaation that Canty was 
wearing a brown or tannish coat, not gray, and that he could not be 
sure of its length (Tr. 485-Q). 
Mental Condition 

A pre-trial hearing was heid to consider Canty's competency to 
stand trial. In this hearing the government offered the testimony of 
Dr. Albert E. Marland, who testified that he had examined Canty twice 
in the D. C. Jail during January 1969 (Tr. 37-38). The thrust of his 
testimony was that Canty was competent to stand trial, although he 
did not specifically so state (Tr. 35-48). The government then called 
Dr. Mauris M. Platkin, who testified that he had seen Canty on June 7, 
1967 in a medical staff conference at St. Elizabeths Hospital (Tr. 70); 
had not seen Canty since (Tr. 71), and believed as of that date that 
Canty was competent to stand trial (Tr. 72). On cross~examination 
Dr. Platkin testified that he could not pass judgment oa whether 
Canty's mental condition might have deteriorated since June 7, 1967 
(Tr. 83). 


Canty called Dr. Luke F. Grande, a psychiatrist at D. C, General 
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Hospital (Tr. 86). Dr. Grande testified that he and a Dr. Durr had 
| 


examined Canty in 1967 and signed a report dated February 27, 1967 


concluding that Canty "was a schizophrenic individual with paranoid 
| 


type" (Tr. 90). The court ruled that Canty was competent to stand 
| 
trial (Tr. 102). 
| 
Canty offered an insanity defense at trial. Dr. Michael Joseph 


Durr, a psychiatrist with the District of Columbia 


| 
| 
testified that he examined Canty in February and March of 1967, 


Health Department, 


shortly after the robbery charged in this case (re, 526-29). He 
testified that his impression of Canty obtained at that time (in 
connection with another proceeding) was that "Canty was psychotic, 
that he was suffering from a schizophrenic reaction, paranoid type, 
and I felt that he was unable to cooperate with his counsel in his 
defense and thus was unable to stand trial" (Tr. 531). 

Dr. Durr outlined the significance of this diagnosis in terms 
of the individual's disorientation from reality (te. 537-42). He 
testified that Canty's condition could have existed over a period of 
months, and that he had recommended that Canty should be treated 
(Tr. 542-43). He testified that the schizophrenic reaction paranoid 
type is a mental disease (Tr. 565). His earlier report on Canty was 
received in evidence (defendant Canty's Exhibit No. 3, Ir. 576). 

Dr. Grande, who had testified et the pre-trial hearing, also 


testified for Canty at the trial (Tr. 577-85). He testified that he 


had signed Dr. Durr's 1967 report, and that his signature indicated 
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approval of its contents (Tr. 582). 

To rebut the insanity defense, the government again called 
Dr. Albert E. Marland, who testified that he had examined Canty in 
January 1969 pursuant to an order of the court (Tr. 586-622). He 
testified that he had seen Canty twice, and formed the opinion that 
Canty was malingering (Tr. 596). He testified that he disagreed with 
Dr. Durr's report (Tr. 601) and that he thought Canty was oriented 
as to space;and time, and knew right from wrong, on January 31, 1967 
on the basis of his later interviews (Tr. 602-03). 

The government also again called Dr. Platkin (Tr. 623-48), who 
testified again about seeing Canty at the St. Elizabeths "staff 
conference" on June 7, 1967 (Tr. 627). (At the pre-trial hearing 
Dr. Platkin had explained that the staff conference consisted of him 
and a Dr. Economor, that no recording of the conference was made, 
that Canty was not represented by a lawyer at the conference, and 
that there was no record in his file of any notice to an attorney 
about the conference) (Tr. 79). Dr. Platkin said that at the staff 


conference they had viewed the available information and talked to 


Canty himself "for approximately an hour and a quarter or an hour 


and a half" (Tr. 627). He testified thet Canty was not suffering 
from chronic loss of memory (Tr. 632-33), that there was no brain wave 
indication of epilepsy (Tr. 633-34), and that Canty knew right from 
wrong, was coherent, and was oriented as to time and space at the time 


of the staff conference (Tr, 635-36). He characterized Dr. Durr's 
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impression as a "tentative diagnosis", and testified that he did not 
find the basis for it, but did not testify that he disagreed with it 
(Tr. 636-38). Dr. Platkin further testified that he did not find 
that Canty was a malingerer (Tr. 638). : 

Finally, on cross~examination Dr. Platkin wee specific that the 
only time he saw Canty was at the staff concern (Tr. 643), that 
he had seen and treated perhaps 150 patients since that time (Tr. 645), 
that he had testified in perhaps 100 cases since then (Tr. 645), and 


that he had no independent recollection of the interview with Canty 
i 


aside from what was in the report (Tr. 645-46). 


SUMMARY OF ARGUMENT | 
IT. | 
Appellant Canty was arrested on January 31, 1967 and did not 


come to trial until March 3, 1969. This 25-month delay is not at- 


tributable to Canty. Under the decisions of this Court, such a delay 
is unjustifiable and constitutes a prima facie violation of Canty's 
Sixth Amendment right to a speedy trial, The burden falls on the 
government to prove that Canty was not prejudiced by this delay, 

and it is a burden which in this case the government will not be 
able to meet, for Canty was directly prejudiced by the delay. 


Dismissal of the indictment is therefore required 


© 
; 
| 
| 
| 
| 
i 
| 
| 
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II. 

Shortly after his arrest in connection with a bank robbery, 
Canty was exposed to the view of witnesses to the robbery in circum- 
stances which made it clear that he was in custody and was a suspect. 
Furthermore, the witnesses were permitted to view him as a group. 
Under the decisions of this Court and the Supreme Court, such a 
“show-up" is inherently prejudicial, and the use of identification 
testimony based on it was a violation of Canty's right to due process 


of law. Furthermore, it is clear from the facts of this case that 


the witness’ view at the time of the robbery of the man subsequently 


identified as Canty was so brief that it cannot be said that an 
independent source for his subsequent in-court identification could 


exist. A new trial without this critical evidence is necessary. 


III. 

Canty's capacity to stand trial was questioned before the trial, 
and at the trial he raised an insanity defense, producing psychiatric 
testimony that he was suffering from mental illness at about the 
time of the, offense. In rebuttal to this the government introduced 
testimony based on a psychiatric staff conference held in conjunction 
with the mental examination of Canty conducted for this case. Canty 
was not represented by counsel at this conference, which had taken 
place almost two years before. The testifying psychiatrist had no 


independent; recollection of the conference, and the reports which 
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were used at the conference were denied to Canty at trial. Asa 
result, it was impossible to cross-examine the preemmennte psy- 
chiatric rebuttal witness effectively. Under the same principles 

of the right to effective assistance of counsel which have been 

laid down in cases running from Powell v. Alabama through such 
recent cases as United States v. Wade, the peychiiatric staff confer- 
ence was a critical stage in the prosecution of canty. The absence 


| 
of counsel on that occasion in these circumstances constituted a 


denial of Canty’s constitutional right to the assistance of counsel. 
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ARGUMENT 

THE INDICTMENT SHOULD HAVE BEEN DISMISSED FOR WANT OF A SPEEDY 

TRIAL. 


With respect to Part I of the Argument, it is not neces- 
sary that the court read the reporter's transcript. 


Canty was arrested on January 31, 1967 and came to trial on 
March 3, 1969 -~ a delay of over 25 months, Such a delay es- 
tablishes a! prima facie case of violation of the sixth amendment 
guarantee of "the right to a speedy and public trial." U.S. 
Const. amend. VI; Hedgepeth v. United States, 124 U.S. App. D.C. 
291, 294, 364 F.2d 684, 687 (1966). It is more than double the 
time which this Court has recently considered adopting as a period 
which “automatically calls for dismissal of the indictment, due 
to prejudice to the person." Smith v. United States, D.C. Cir. 
No. 22,157, May 7, 1969, at p. 5. A case of comparable delay 
(28 months) |has been described as "either gross negligence or a 
callous indifference to the requirement of speedy trial." McNeill 
v. United States, D.C. Cir. No. 21,570, June 4, 1968 (unreported). 

There is no justification for the delay in holding this trial. 
Furthermore, Canty repeatedly moved for dismissal of the indict- 
ment because of the delay. Transcript of Hearing, December 17, 


1 
1968; Motion for Dismissal of Indictment, filed January 27, 1969; 


lf Filed under date of January 27, 1969. The certificate of 
service attached to the motion indicates that it was served on 
either December 10 or December 16, 1968, and it appears to be 
the motion denied by Chief Judge Curran at the hearing on Decem- 
ber 17, 1968, despite the date indicated by the stamp of the 
Clerk, 
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Trial Tr. 3. In the circumstances of this case the delay was a 


| 
clear violation of Canty's constitutional rights. | These motions 


should not have been denied, and the indictment must be ordered 
| 
dismissed now. 


The importance of the right to a speedy trial scarcely needs 
explication. The Supreme Court has described it Me "one of the 
most basic rights preserved by our Constitution." Klopfer_v- 
North Carolina, 386 U.S. 213, 226 (1967). The right "has its 
roots at the very foundation of our English law heritage." Id. 
at 223. This Court has consistently recognized the significance 
of the right, and has repeatedly condemned geteee eae shorter than 


2/ | 
that involved here. 


The delay here is almost entirely due to the action -- or 


lack of action -- of the government. The record shows the 


following relevant dates: 


2/ To cite only the most recent cases: Smith v. United ted States, 

our (13 months "all too long"); Bynum v. United States, d States, 
U.S. App. D.C. __, 408 F.2d 1207 (1968), cert. denied, 
22 L. Ed. 24 466 (17-2/3 months "too long to be viewed ed with 
equanimity"); Blunt v. United States, 131 U.S, App. D.C. 306, 
404 F.2d 1283 (1968), cert. denied, 394 U.S. 909 (21 months); 
Harling v. United States, es, 130 U.S. App. D.C. 327, 401 F.2d 392 
(1968), cert. denied, 393 U.S. 1068 (22 months “unjustifiable"). 
| 

Except for the date of arrest and as otherwise noted, all dates 
are taken from the jacket in Criminal No. 428-67 which isa 
part of the record in this Court. 


Date Description 
January 31, 1967 Arrest 


April 10, 1967 Presentment and indictment filed 
April 21, 1967 Motion for mental examination granted 
July 10, 1967 Mental competency hearing and arraignment 


November 20, 1967 First trial date; trial continued to 
December 18, 1967 on motion of government 


December 18, 1967 Second trial date; trial continued to 
January 29, 1968 at request of government 


December 27, 1967 Trial date continued from January 29 to 
February 29 at request of all parties 4/ 


January 29, 1°68 Decertified from ray calendar at 


government request 3 


October 24, 1965 Petition for writ of habeas corpus ad 
prosequendum submitted and writ issued 


December 16, 1968 Trial set; continued to January 6, 1969 
to permit independent mental examination 
sought by defendant's counsel 


January 9, 1969 Continued on defendant's motion until inde- 
pendent mental examination is completed 6/ 


4/ The records of the Assignment Commissioner's Office show the 
continuance as running to February 19. 


S5/ See Transcript of Proceedings, January 29, 1968. The jacket 
erroneously states that the decertification was at the de- 
fendant's request. 


6/ According to the records in the Assignment Commissioner's Office, 
at this hearing defendant's counsel advised the court that the 
independent psychiatrist had not yet received a cony of the 
court’s order of December 17, 1968 approving the examination. 
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January 28, 1969 Report of independent mental examination 
filed 


March 3, 1969 Pre-trial hearing on mental competency 
commenced 
March 5, 1969 Trial began | 


As can be seen from the foregoing table, the defendant only 


requested one continuance aside from those connected with the two 
mental examinations, and that continuance was for jat most one 

7/ : 
month (joint request of December 27, 1968). The mental exami- 


nations themselves required a total of only three months, and even 
that period included an apparent clerical error irt getting an au- 
thorization to the psychiatrist to conduct the second examination. 
These examinations, which are "required not only to protect the 
rights of the accused, but also to protect society's great 
interest ...'" Winn v, United States, 106 U.S. App. D.C. 133, 134, 
270 F.2d 326, 327 (1959), cert. denied, 365 U.S. 348, cannot a- 
bridge Canty's right to a speedy trial, and in = event there was 
ample time for both examinations and a trial within six months 


8/ 


rather than the 25 months which actually elapsed in this case. 


2/ See footnote 4, supra. 


8/ As the reference to the writ of habeas corpus ad prosequendum 
in the above table and the writ itself in the record show, 
Canty was incarcerated during part of 1968, at Hagerstown, 
Maryland. The Supreme Court has recently made it abundantly 
clear that incarceration elsewhere is no justification for 
failure to bring an accused to a prompt and speedy trial, 
Smith v. Hooey, 393 U.S. 374 (1969), and this Court had 


previously so held. ‘Taylor v. United States, 99 U.S. App. 


(Continued) 
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Thus there'was over a year and a half of absolutely unnecessary 
governmental delay. 

The evils created by this extraordinary delay are immediately 
apparent. |The purposes of the sixth amendment guarantee of a speedy 
trial are 


"(T]o prevent undue and oppressive incerceration 
prior to trial, to minimize anxiety and concern 
accompanying public accusation and to limit the 
possibilities that long delay will impair the 
ability of an accused to defend himself." United 
States v. Ewell, 383 U.S. 116, 120 (1966). 


As this Court has succinctly said, 


"[T]he very assumption of the Sixth Amendment 

is that unreasonable delays are by their nature 
prejudicial, It is not generally necessary for 
the defendant to demonstrate affirmatively how 
he has been prejudiced by an unreasonable delay." 


Hedgepeth v. United States, 124 U.S. App. D.C. 
291, 294 n. 3, 364 F.2d 684, 687 n. 3 (1966). 


The burden of proving that the failure to provide a speedy trial 


has not been harmful to the defendant falls on the government. 


Hedgepeth v. United States, supra, 124 U.S. App. D.C. at 294, 


364 F.2d at 687. As this Court said in Smith v. United States, 


supra, 


"A delay of that duration [13 months] does, 
however, as we have noted, shift to the prose- 
cution a heavy burden of showing that there was 
no prejudice to the defense." (At p. 5.) 


8/ (Continued) 
D.C. 183, 166, 238 F.2d 259, 262 (1956). See also United 
States v. Reed, 285 F.Supp. 738 (D.D.C. 1968); Pitts v. North 
Carolina, 395 F.2d 182 (4th Cir. 1968). It therefore should 
not be necessary to go outside the record to explain the details 
of this confinement. 
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This is a burden which in this case the government cannot meet. 

Most importantly, there was actual prejudice to the defendant 
from the unusually long delay in this case. For example, at trial 
Canty raised an insanity defense and produced the testimony of two 
psychiatrists that he was suffering from a "schizophrenic reaction 
of the paranoid type” at about the time of the offense. By way of 
rebuttal the government produced testimony based on the mental 
examination given Canty after his arraignment in this case. That 
testimony was based on observation of Canty in April end June 1967 
and on a staff conference held in June 1967 -- almost two years 
before. The testifying psychiatrist had no independent recollection 
of Canty at the trial, having testified to the mental state of over 
100 other defendants since that time, and had to rely on written 
reports (Tr. 645). It was impossible in these circumstances ef- 
fectively to cross-examine the doctor on the bases for his con- 
clusions and the conclusions reached at the staff conference. In 
these circumstances the two-year delay self-evidently prejudiced 
Canty's ability to show his mental condition at the time of the 
alleged offense, ! 


Furthermore, a crucial part of the government's case here was 


the identification of Canty by a bank employee as a participant in 


the holdup. As is detailed in Part II of this Brief, this identi- 


fication followed a highly suggestive confrontation. The claimed 


original observation was fleeting and the testimony about it was 
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indefinite and conflicting. The jury may well have given the in-court 
identification more credence than it deserved, on the assumption that 


the indefiniteness was only a matter of the passage of time. The 


government should not be allowed the benefit of the doubt where testi- 


mony is vague after a lapse of time, when that lapse of time was 
itself within the government's control. Obviously the defendant is 
prejudiced in such a situation, 

Another example is the allegation in Canty's pro se "Motion for 
Dismissal of Indictment," that a witness, one Clarence Thompson, 
who "would have corroborated defendant's defense" had died prior 
to trial and that another witness was "unable to remember the events 
that would be in question." There is no indication in the record 
that these statements have been disputed, 

Finally, the government's disregard of Canty's rights is parti- 
cularly prejudicial because he was incarcerated in another jurisdiction. 


"lT]t is self-evident that 'the possibilities that 
long delay will impair the ability of an accused 
to defend himself' are markedly increased when the 
accused is incarcerated in another jurisdiction. 
Confined in a prison, perhaps far from the place 
where the offense covered by the outstanding charge 
allegedly took place, his ability to confer with 
potential defense witnesses, or even to keep track 
of their whereabouts, is obviously impaired. And, 
while ‘evidence and witnesses disappear, memories 
fade, and events lose their perspective,’ a man 
isolated in prison is powerless to exert his own 
investigative efforts to mitigate these erosive 
effects of the passage of time.” Smith v. Hooey, 
supra, 393 U.S. at 379-80. 


9/ Served in December 1968. See p. 16 n. 1, supra. 
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Here the record shows that Canty was not in contact with his counsel 


while incarcerated in Maryland. Transcript of Hearing, December 17, 


| 
1968, p. 4. He was prevented from working on his own defense as a 


result, as this acknowledgment of counsel and Canty's prompt filing 


| 
of motions on his return to the District of Columbia show. This 


disability was the creation of the government. The prejudice of 


| 
all these factors to Canty is apparent. 


Nor is there any doubt of Canty's diligence in seeking trial. 


"It must be borne in mind that the prosecution, 
not the defense, is charged with bringing a case 
to trial." Hedgepeth v. United States, supra, 
124 U.S. App. D.C. at 294-95, 364 F.2d at 687-88. 


| 
As previously noted, during 1968, until about December 1, Canty was 


| 
incarcerated in Maryland and out of contact with his counsel. 


Transcript of Hearing, December 17, 1968, p. 4. When he was returned 
|  2o/ 
to the District, and no later than December 16, 1968, he filed 


a pro se motion to dismiss the indictment for failure to provide 

him with an earlier trial. (This motion was also made later by 
Canty's District Court counsel, Tr. 3). Indeed, shortly after he was 
incarcerated in Maryland, and nearly a year earlier, Canty had 
written the Chief Judge of the District Court seeking reinstatement 
of his bond in the District Court so that he could more adequately 


iy 
prepare his defense. Canty has thus shown strong interest in 
| 


10/ See p. 16 nu 1, supra. 


ll/ This was actually a letter directed to Chief Judge Curran, 
which was filed by the Clerk February 13, 1968 in Criminal 
| 


(Continued) 
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his own defense, an interest which was substantially defeated by 

the subsequent lapse of time. Even after Canty's motion for dis- 
missal for the want of a speedy trial, over 2-1/2 months elapsed 

before the trial began. The 25-month delay in bringing this case 
to trial was not the lapse of the defendant. 

The American Bar Association, in its publication Standards 
Relating to Speedy Trial (Approved Draft, 1968), has proposed that 
the right to a speedy trial should be codified, with a set period 
established as the maximum permissible limit of time which can 
expire before the right of speedy trial is abridged, The ABA has 


further recommended that "the consequence of denial of a speedy 


trial should be outright dismissal ... [because] this is the only 


effective way to enforce the speedy trial guarantee." ABA Standards 


Relating to Speedy Trial 3. See also Kane v. Virginia, 4th Cir. 
No. 13018, January 19, 1970. 


This Court has recently considered very seriously a rule which 


would dismiss any indictment not brought to trial within 12 months. 


ll/ (Continued) 
No. 1431-66, a charge of which Canty has subsequently been 
acquitted by a jury. This letter contains no caption but 
appears to be equally applicable to the charge pending against 
Canty in Criminal No. 428-67, from which this appeal is taken, 
and a copy of it might equally well have been filed with the 
record here. In this letter Canty seeks to have his freedom 
in order to have an opportunity to prepare defenses for himself, 
and while he does not specifically ask for a speedy trial, he 
clearly evidences an interest in his own defense which is rele- 
vant to his diligence here. 
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Smith v. United States, supra. One member of the court said that 


such a rule should be invoked, and as he pointed ovt, it appears 
that the three judges in that case were together in the judgment 
that the delay was “unjustifiable” and differed only in the remedy. 
Smith v. United States, supra, Wright, J., concurring and dissenting 
opinion at p. ll. 

One year may not be long enough to require dismissal of the 
indictment, but over two years is. In this case, Canty was hindered 


from helping himself, and hurt by the delay. Even with a lesser time 


| 
his right to a speedy trial would have been lost in these circum- 


stances. Together these factors clearly call for dismissal of the 


indictment in this case. 
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II, THE TRIAL COURT SHOULD HAVE EXCLUDED IDENTIFICATION TESTIMONY 

WEICH WAS BASED ON PROCEDURES WHICH VIOLATED CANTY'S RIGHT TO 

DUE PROCESS OF LAW, 

With respect to Part II of the Argument, it is not 
necessary that the court read the transcript. The 
relevant ruling of the Trial Court is set forth at 
footnote 14, infra. 

After his arvest Canty, together with the two other men ar- 
tested, was placed against a fence in the parking lot of the bank, 
while witnesses to the robbery were gathered at a window of the bank 
facing the parking lot and asked if they could identify the three 
men (Tr. 115-17, 165-67, 176). Canty and the other two men were 
“disheveled" (Tr. 172, 193-94), surrounded by police (Tr. 165, 194), 
and had handcuffs on (Tr. 177, 182, 193, 205-06, 215). It was clear 
that they were in custody and suspected of the robbery (Tr. 167, 
171). About six witnesses were gathered together to observe the 
men in this condition through the window (Tr. 166-67). This "show-up" 
was patently suggestive, unnecessary, and unfair, and under the 
decisions of this Court and the Supreme Court violated Canty's right 
to due process of law. 

Of this group of witnesses, only one testified before the jury 


12/ 
that he could identify Canty. This man, Mr. Karpovich, the bank 


12/ Another (Mr. Riecks) so testified in a pretrial hearing, but 
not before the jury, presumably because his testimony was so 
thoroughly discredited before the judge (Tr. 173-90). For 
example, he testified that he could identify Canty after a 
10-second glimpse over two years before (Tr. 175-76), but he 
swore he had never seen the prosecuting attorney previously 
despite a full-fledged interview with him in preparation for 
the trial (Tr. 185-86). 
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manager, stated that he could identify Canty in court (Tr. 110, 
| 


301-02) and that he had been "almost certain" of Canty's identity 
at the show-up against the fence outside the bank (Tr. 116). Canty's 


trial counsel objected to this testimony on the ground that the 
identification procedures used were impermissibly suggestive, funda- 


mentally unfair and prejudicial, and violated Canty's right to due 
13f | 


The trial court conducted a hearing on the identification 
| 
evidence and denied the motion to exclude it. The principal stated 
| 


process of law (Tr. 23-30, 218-25, 309-10). 


ground was that "the Court very definitely is of the opinion that ... 
there is nothing that has been presented to the Court that would 
| 


indicate that any of the witnesses, that their identification was 
14/ | 
suggestive in any sense." (Tr. 226). : 


13/ While the trial in this case did not take place until March 1969, 
the improper show-up here occurred on January 31, 1967, and 
therefore under Stovall v. Denno, 388 U.S. 293 (1967), Canty 
does not have the right to counsel at the show-up established 
on June 12, 1967 in United States v. Wade, 388 U.S. 218, and 
Gilbert v., California, 388 U.S. 263. 


The complete text of the court's ruling is as follows: 


"THE COURT: All right. The Court has heard the testimony 
in the case and the Court very definitely is of the opinion 
that the, there is nothing that has been presented to the Court 
that would indicate that any of the witnesses, that their 
identification was suggestive in any sense. In fact, the Court 
is not even clear from the testimony whether the identifying 
witnesses within the bank ever went outside, so that I do 
realize that they went down to the robbery squad later, that 
is at a later time, at least two of the witnesses, but the 
Court feels that the Wade-Stovall, and then as the Court recalls 
its Bobby Russell and Sammie Jackson Cases that came down 

| 


(Continued) 


- 28 - 


In this the trial court erred. 


“Unquestionably, confrontations in which a single 
suspect is viewed in the custody of the police are 
highly suggestive. Whatever the police actually say 
to the viewer, it must be apparent to him that they 
think they have caught the villain. Doubtless a man 
seen in handcuffs or through the grill of a police 
wagon looks more like a crook than the same man standing 
at ease and at liberty. There may also be unconscious 
or overt pressures on the witness to cooperate with the 
police by confirming their suspicions. And the viewer 
may have been emotionally unsettled by the experience 
of the fresh offense." Russell v. United States, __ 
U.S. App. D.C. __, __, 408 F.2d 1280, 1284 (1969), 
cert. denied, 395 U.S. 928 (footnote omitted). 


The cases are all consistent on this point. "One-on-one" confron- 


tations of suspects in custody are suggestive, and confrontations 
15/ 
where the witnesses are in a group are suggestive. Thus there 


can be no question whether this confrontation was suggestive, for it 
16/ 
surely was, | but the issue must be whether it was "so unnecessarily 


14/ (Continued) 
recently, that the defendants in this case are entitled to the 
protection of immediate identification. So that if they are 
mistaken in their identification, that they can immediately 
clear it up, and they can be released. So the Court denies 
the motion." (Tr. 226). 


See, e.g., United States v. Wade, 388 U.S. 218, 233-34 (1967); 
McRae _v. United States, D.C. Cir. No. 21,980, June 10, 1969, 

at p. 13; Gregory v. United States, —_. U.S. App. D.C. __, 

410 F.2d 1016, 1021 (1969); Stewart v. United States, D.C. Cir. 
No. 20,983, February 10, 1969, at Pp- 4-5; Clemons v. United 
States, __ U.S. App. D.C. _, __—y,-:« 408 F.2d 1230, 1241, 1245- 
46 (1968), cert. denied, 394 U.S. 964. 


Where three men are shown with the suggestion that all were 
involved, there is clearly no argument that it is anything other 
than the equivalent of a "one-on-one" confrontation. This Court 
has held that showing two men with the implication that both 
were involved is "suggestive." Hawkins v. United States, D.C. 
Cir. No. 21,997, July 9, 1969, at p. 5. : 
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suggestive and conducive to irreparable mistaken identification that 


he [the defendant] was denied due process of law." Stovall v. Denno, 

supra at 302; Russell v. United States, supra, | U.S. App. D.C. at 
77 aaa a al 

> 408 F.2d at 1284. Evaluation of the facts will show thet 


it was. ! 


The suggestiveness of the confrontation was unnecessary. This 


is true both with respect to the singling out of the arrested men 
as suspects, and to the exhibiting of them to all the witnesses as a 


group. The same cases that hold that confrontations which isolate 
the suspect are "suggestive" hold that they are "unnecessarily" 
suggestive if an alternative is available. See, for example, 
Gregory v. United States, supra; McRae v. United States, supra; 
Stewart v. United States, supra. A lineup could readily have been 
arranged. It was mid-afternoon, and there is nothing in the record 


to indicate any unusual urgency. Indeed, the record indicates that 


at least two witnesses were taken to Police Headquarters to view the 
| 


suspects again in another suggestive confrontation, though no testi- 


mony on this was presented as to Canty (Tr. 168-70, 196-98). Al- 
| . 


ternatives were available. 


17/ The trial judge's reliance on Russell -- and for that matter 
on Jackson v. United States, ___ U.S. App. D.C. ___, 412 F.2d 
149 (1969) -- for the conclusion that this "identification" 
was not suggestive, was misplaced. Both of these cases indicate 
that such a confrontation is in fact suggestive, but both re- 
cite “necessitous circumstances," Jackson v. United States, 
supra, ___ U.S. App. D.C. at __, 412 F.2d at 154, to justify 
the suggestiveness that are in no way present here. 
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It is sometimes said that there is an exception to the rule that 
a suggestive confrontation is unnecessarily suggestive when alterna- 
tives are available, in the case of exhibitions of suspects to 
witnesses "immediately" after the offense. But each of the cases 
applying that exception (save those where the time of day is not 
mentioned and the question of alternatives seems not to have been 
raised) SY involved a showing late at night when the alternative 
of a lineup was not readily available. Wise v. United States, 127 
U.S. App. D.C. 279, 383 F.2d 206 (1967), cert. denied, 390 U.S. 964 
(sometime at night); Bates v. United States, 132 U.S. App. D.C. 36, 
405 F.2d 1104 (1968) (after midnight); Russell v. United States, 
supra, (5:00 a.m.); Solomon v. United States, ___ U.S. App. D.C. __ 
408 F.2d 1306 (1969) (at night); Jackson v. United States, supra, 
(at 5:00 a.m.); Stewart United States, supra, (after 4:00 a.m.); 
Macklin v. United States, U.S. App. D.C. ___, 409 F.2d 174 (1969) 
(about midnight). In these situations, where there is no possibility 


of convening a lineup in the near future, and where all concerned 


have an interest in the shortest possible procedures, it might be 


arguable that a "suggestive" confrontation is not "unnecessarily" 
suggestive. But in this case, where the arrest took place in mid- 


afternoon, where the only way of assuring an independent identification 


18/ Young v. United States, 132 U.S. App. D.C. 257, 407 F.2d 720 
(1969), cert, denied, 394 U.S. 1007; McDonald v, United States, 
D.C. Cir. No. 21,872, December 4, 1968 (unreported); Walker v. 
United States, D.C. Cir. No. 20,309, June 17, 1968 (unreported). 
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was a properly constituted lineup, and where there was clearly 
uncertainty about the identifications (as is denonstrated by the 
facts that only two out of six viewers of Canty were presented as 
identification witnesses -- and one of them was withdrawn -- and that 
a second and suggestive identification attempt was} conducted at the 
stationhouse), there is no such justification. : 

Furthermore, it is equally clear that there vas an easy alterna- 
tive to the group convocation of witnesses which was used for the 
viewing here. In a properly administered lineup, ee witness could 
of course have viewed the suspect alone, and the well-recognized 
effect of mutual encouragement in group situations could have been 
avoided. United States v. Wade, supra at 234. Bven though only one 
identification resulted from the viewing by about six people here, 
the group effect is necessarily involved. One has only to reflect 
on the fact that the one person who made such an identification was 


the man responsible for the bank, who naturally (1) might feel 


obligated to make an identification, (2) would have pressure on him 
to stand by any tentative identification made, and (3) would engender 
an understandable tendency of the rest of the group to follow any 
conclusion he expressed. That some effect of this kind was involved 
is indicated by Mr. Karpovich's candid testimony that he was "almost 
certain" of his identification of Canty in the axtvesey (Tr. 116), 


but was certain of his identification in court. 


19/ The “identification” by Mr. Riecks, which the government found 
unusable, shows the same effects. Mr. Riecks| was the assistant 
bank manager and under obvious pressure to support Mr. Karpovich. 
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The problems of the group confrontation could have been avoided 
by the alternatives readily available. It necessarily follows that 
this aspect! of the confrontation was also unnecessarily suggestive. 

As this Court has suggested, the analysis of prejudicial 


confrontation "is helpfully structured by a focus upon three distinct 


questions."' Gregory v, United States, supra, 


U.S. App. D.C. at 


___» 410 F.2d at 1021, These are: 


"First, was the challenged confrontation suggestive? 
If so, was the suggestive confrontation unnecessary? 
Finally, if the confrontation was unnecessarily 
suggestive, does it so taint the testimony relating 
to the out-of-court and the in-court identifications 
as to require reversal of the conviction?" Id. 


The first two of these have been answered affirmatively. The answer 
to the third question must also be "Yes." Indeed, Mr. Karpovich 

has answered it already, when he said that he was "almost certain" 
of his identification on the day of the crime, and yet he was certain 
of his identification two years later (Tr. 116). In these circum- 
stances, it is unbelievable that there could be an "independent 
source" which would justify the admissibility of the in-court identi- 
fication despite the suggestiveness of the previous confrontation. 


Clemons v. United States, supra, 


U.S. App. D.C. at __, 408 F.2d 
26/ 


20/ This issue does not seem to have been considered by the trial 
judge, who apparently rested his decision on the admissibility 
of the identification testimony entirely on his clearly erroneous 
determination that the confrontation was not suggestive. 
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The burden of demonstrating an independent source for the court- 


room identification is on the government. Clemons v, United States, 


supra, ___U.S. App. D.C. at ___, 408 F.2d at 1250; United States vy. 
York, D.C. Cir. No. 22,468, September 24, 1969, at p- 3; Mason v. 
United States, D.C. Cir. No. 21,818, June 30, 1969, at p. 12. Further- 
more, the government must meet this burden "by eiear and convincing 
evidence" that the in-court identification was "based upon obser- 
vations of the suspect other than the ... identification" illegally 
obtained. United States v. Wade, 388 U.S. 218, 240 (1967); Mason v. 


United States, supra, at p. 12; United States v. York, supra, at p. 3. 


This is a burden which in this case the government cannot sustain. 
First, witness Karpovich had very little time to. view the man he says 
was Canty. He testified that the total time was, 50 to 60 seconds, 

20 to 30 seconds while the men who turned out to be coming to rob the 
bank were visible through the window walking down the street (Tr. 111), 
and another 30 seconds or so inside the bank before the men donned 
ski masks (Tr. 114). Furthermore, Karpovich's brief observation was 
only at a distance, as the men approached the bank, and as the man 

he says was Carty stood outside in-the lobby (tr, 111, 115). No 

case has been found indicating an "independent source” for an in- 
court identification based on so little observation. Cf. Uriited 
States v. Terry, D.C. Cir. No. 22,547, January 4, 1970 (“approxi- 
mately fifteen minutes"); Long v. United States, D.C. Cir. No. 22,218, 
December 18, 1969 ("good opportunity to observe the robber at close 


| 
quarters"); Gregory v. United States, supra ("three or four minutes"); 
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Hawkins v. United States, supra (10 minutes); Frazier v. United States, 
D.C. Cir. No. 21,426, March 14, 1969 ("several minutes"); Williams v. 
United States, _ U.S. App. D.C. —» 409 F.2d 471 (1969) ("good 
look"); Simmons v. United States, 390 U.S. 377 (1968) ("five minutes"); 
Clemons v. United States, supra ("good opportunity to observe"). 
Second, Karpovich never gave a facial ent ftcanion or de- 


scription of the thief, and Karpovich specifically testified that 


his identification was not based on "facial characteristics" (Tr. 352). 


At the hearing on his identification, the only basis which Karpovich 
gave to support his identification was the coat he said Canty wore 
(Tr. 115-17). = The coat of course provided no basis for the in- 
court identification since there is no indication that Canty was 
wearing the same coat. While Mr. Karpovich subsequently embellished 
his identification before the jury with a more specific description 
of Canty's coat (Tr. 302), a reference to his age (Tr. 310), and a 
reference to his "good looks" (Tr, 352), none of this could have 
served as a basis for a determination by the trial judge at the 
end of the pretrial hearing that there was an "independent source," 
even had the trial judge made a finding on the subject. Furthermore, 
none of these points of identification is sufficient to support 
Karpovich's in-court identification. 

Third, the in-court identification was over two years after the 


offense. It is impossible to believe that, after this lapse of time, 
————— 
22/ It was unclear whether he also relied on Canty's height (Tr, 117). 
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an identification which was not even based on facial characteristics 

in the first instance could rest independently of intervening events. 

Obviously the in-court identification rested on the assumption that 

the man in court was the man who had been arrested, and nothing 


22/ | 


more, 


The suspicion that Mr. Karpovich's identification of Canty in 


court was not unaffected by intervening events is heightened by the 
unreliability of even his driveway identification. For example, 
Karpovich testified that Canty was wearing a "beige or camel hair," 
"short" coat (Tr. 115-16). An officer who had substantially more 
opportunity to observe Canty testified that Canty had been wearing 
a “brown checkered long" coat (Tr. 213). Another officer later 


testified that Canty'’s coat was grey and checkered; (Tr. 471-72). 
| 


Mc. Karpovich himself testified that the identifications contained 


22/ Another witness purported to be able to identify Canty in court, 
but her testimony is patently incredible. Mrs. Castellucci 
(Mr. Karpovich's secretary) testified that she recognized Canty 
in court although she had only the briefest look at the robber 
during the robbery and had not seen him in the two years since 
(Tr. 364, 379). She further testified that sks saw no "dis- 
tinguishing characteristics" about the robber's face at the 
time of the robbery (Tr. 378-79). There is nothing in the 
record to show that she participated in the suggestive confron- 
tations conducted in the bank driveway or the) robbery squad 
room, and the claim of her testimony would seem to be that she 
did not. The admission of her testimony (which was not challenged) 
does not seem to be improper, but her testimony would have no 
weight without the support of Mr. Karpovich. Furthermore, Mrs. 
Castellucci testified only before the jury, and not at the pre- 
trial hearing, so that her statements have no bearing on the 
admission of Mr. Karpovich's observations. 
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in a statement taken from him after the robbery were confused 
(Tr. 344). Evidently Karpovich's points of reference were vague, 
and without the suggestive confrontation when Canty was in custody, 
the later in-court identification could not have been made. 

Other factors used by this Court to test the reliability of 
such identifications are also missing here. For example, there 
is no record of prior acquaintance with the suspect. =! Nor can 
Karpovich properly be described as one who is not a victim of the 
robbery and therefore likely to provide a judgment free of "under- 
standable outrage" and "vengeful or spiteful motives." ay Karpovich, 
as an assistant vice president of the bank and the manager of the 
branch which was robbed, had the primary responsibility for the 
protection of the bank, and therefore necessarily had both a person- 


al involvement and a definite interest in seeing someone convicted 


of the crime. 


23/ Cf. Clemons v. United States, supra, ___ U.S. App. D.C. at _, 
408 F.2d at 1240. 


24/ United States v. Wade, supra at 230. See Mason v. United 


States, supra; cf. Gregory v. United States, supra, __ U.S. 
App. D.C. at __, 410 F.2d at 1023. 
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Finally, in at least one case this Court has considered factors 
bearing on the suggestiveness of the out-of-court confrontation as a 
test of reliability for the development of an "independent source." 
Gregory _v. United States, supra, at p. 12. In that case the court 
relied in part on the witness's lack of knowledge at the time of an 
out-of-court confrontation that a substantial case had been built 
against a suspect, and the fact that an out-of-court identification 
was conducted by a witness alone rather than in the presence of a 
group. No such support for the identification is available here. 

Thus it is evident that there is no support for a determination 
that Mr. Karpovich's in-court identification had an “independent 
source." It is obviously the product of the unnecessarily suggestive 
confrontation carried out two years earlier and it must be excluded. 

Condemnation of this testimony requires reversal, for it was 
seriously prejudicial error to include it, Without this testimony 


there is no direct evidence that Canty was ever inside the Brookland 


branch of the National Bank of Washington and thus insufficient 


evidence for the robbery conviction, Without this testimony there 


was no evidence that Canty ever pointed a gun at any one in the bank, 
and thus no basis for an assault with a deadly weapon charge against 
him. It is impossible to speculate what the jury would have con- 
cluded without this improperly admitted evidence, and a new trial 


is therefore required. 
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III. CANTY'S SIXTH AMENDMENT RIGHT TO COUNSEL WAS ABRIDGED BY THE 
USE AGAINST HIM OF TESTIMONY BASED ON A PSYCHIATRIC STAFF 


CONFERENCE AT WHICH HE WAS NOT REPRESENTED BY AN ATTORNEY. 


With respect to Part IIMof this Brief, it is not 
necessary that the court read the reporter's 
transcript. 

The history of the Sixth Amendment right to counsel over the 
last 35 years may be distilled into one overriding principle. As 
stated by Justice Brennan in United States v. Wade, 388 U.S. 218 
(1967), it is that, 

"[I]n addition to counsel's presence at trial, the 
accused is guaranteed that he need not stand alone 
against the State at any stage of the prosecution, 
formal or informal, in court or out, where counsel's 
absence might derogate from the accused's right to 
a fair trial." 388 U.S. at 226 (footnote omitted). 
In short, "[t]he plain wording of this guarantee thus encompasses 
counsel's assistance whenever necessary to assure a meaningful 
‘defence’." Id. at 225. 

The notion of the "critical stage" was first applied in 
Powell _v- Alabama, 287 U.S. 45 (1932), to assure pretrial repre- 
sentation of indigent defendants. In more recent years it has been 
applied to various pretrial stages where necessary in order to 
ensure the defendant a fair trial. See, for example, Hamilton v. 
Alabama, 368 U.S. 52 (1961) (arraignment); White vy. Maryland, 373 
U.S. 59 (1963) (preliminary hearing); Massiah y, United States, 


377 U.S. 201 (1964) (post-indictment interrogations); Escobedo vy, 


Ellinois, 378 U.S. 478 (1964) and Miranda v, Arizona, 384 U.S. 436 
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(1966) (in-custody interrogations); and United States v. Wade, supra 
(lineups). Upon reason and authority, the pretrial psychiatric staff 


conference here also constituted a critical stage to which the right 


to notice and presence of counsel atteched, 


In this case, as in Wade, the constitutional error arose through 


the admission -~ over the objection of counsel Be of testimony based 
on a pretrial confrontation at which the defendant should have been, 
but was not, represented by counsel. In Wade, defendant was ar- 
rested for bank robbery. Fifteen days after appointment of counsel, 
without notice to Wade's attorney, an FBI agent conducted a lineup 
at which two bank employees identified Wade as the bank robber. 

They repeated the identification at trial. Wade's counsel moved 
unsuccessfully to suppress the courtroom testimony on the ground 
that the absence of counsel at the lineup violated Wade's Sixth 


Amendment right to the assistance of counsel. the Supreme Court 


agreed with the Fifth Circuit Court of Appeals that admission of 


the testimony was error. 


In the instant case, Canty raised an insanity defense at trial. 
| 


His competence to stand trial was also questioned. Shortly after 


| 
presentment of the indictment, in 1967, a mental examination had 
been ordered for Canty to determine both his competency to stand 


trial and his mental state at the time of the alleged offense. After 
/ \ 


| 
an observation period, a staff conference was conducted, but no 


notice was given either that a staff conference would be held, or, 
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if so, where and when it would be held, in spite of the fact that 
St. Elizabeths officials knew that he was represented (Tr. 79-80, 
84). Nor was any attempt made to record, transcribe, or otherwise 
preserve a record of the course of the conference proceedings (Tr. 79). 
Moreover, counsel's motion for discovery of reports of the mental 
and physical tests made at St. Elizabeths -- reports which were used 
at the staff conference (Tr. 629-30) -- was denied (Tr. 7, 23). As 
a result of this almost complete denial of information regarding 
Canty's mental examination and the staff conference, counsel moved 
the suppression of testimony based on the proceedings at the staff 
conference on the ground that Canty was entitled to the represen- 
tation of counsel at that critical stage (Tr. 70-71). The motion 


was renewed at trial by counsel (Tr. 661-62) and by Canty pro se 


(Tr. [March 10] 453-55; Motion to Suppress, filed March 10, 1969). 


Denial of| these motions and the consequert admission of testimony 
against Canty based on proceedings held without the presence of 
counsel, and about which counsel could not obtain significant infor- 
mation violated Canty's rights under the Sixth Amendment: His 
resulting conviction must be reversed. 
The test for determining whether a particular confrontation is 

a critical stage is set forth in Wade as follows: 

| "In sum, the principle of Powell v. Alabama 

and succeeding cases requires that we scrutinize 

|any pretrial confrontation of the accused to de- 


|termine whether the presence of his counsel is 
\mecessary to preserve the defendant's basic right 


= fs. = 


to a fair trial as affected by his right 
meaningfully to cross-examine the witnesses 
against him and to have effective assistance 
of counsel at the trial itself." 388 U.S. 
at 227. 


The court indicated that a requirement of notice and presence of 


counsel at critical events would assure a meaningful confrontation 
at trial through counsel's increased awareness of the facts of the 
event and consequent ability to cross-examine the eitnessess 

It can hardly be denied that under this test the staff confer- 
ence was just as critical a stage for Canty as the lineup was for 
Wade. For Wade, identification testimony was obviously a crucial 
part of the government case. For Canty, not only was there a real 
question of his competence to stand trial (Tr. 88-90), but insanity 
was his sole affirmative defense (Tr. 518). It was hardly a trivial 


question, Canty introduced the testimony of two psychiatrists that 


| 
shortly after the offense Canty had been found to ‘be suffering from 


paranoid schizophrenia (Tr. 88-90, 531; see generally Tr. 526-85). 
This put the insanity defense properly in issue, and imposed on the 
government the burden of proving beyond a reasonable doubt that the 
offense was not the result of mental disease or defect. Carter v. 
United States, 102 U.S. App. D.C. 227, 233, 252 F.2d 608, 615 (1957). 
To try to meet that burden, the government offered the testimony of 
Dr. Mauris M. Platkin about the staff conference findings and con- 
clusions (Tr. 68-84, 623-39). : 


Since the evidence derived from the staff conference was so 
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crucial to the government's case, it follows that any inability 
meaningfully to cross-examine Dr. Platkin consequent upon the absence 
of counsel from that event and the unavailability of information 

about it would seriously impair Canty's right to a fair trial. Here, 

as in Wade, the record reflects a woefully inadequate basis for 
meaningful cross-examination. The only information available to 
defense counsel was the conference report submitted by St. Elizabeths. 
(Canty's Exhibit No. 2). This report simply states the hospital 

staff's conclusions, and is completely inadequate for cross-examination. 
Recent decisions of the United States Court of Appeals for the District 


of Columbia have strongly criticized the inadequacy of such psychiatric 
25/ 
reports to the court and of psychiatric testimony generally. 


25/ See also, McGarry, Demonstration and Research in Competency for 
Trial and Mental Illness: Review and Preview, 49 B.U.L. Rev. 46 


(1969). The inadequate and conclusory nature of such reports 
has also been noted by a Judicial Conference of the District 


of Columbia. Report of the Committee on Problems Connected 


With Mental Examination of the Accused in Criminal Cases, 
Before Trial, Judicial Conference of the District of Columbia 


Circuit (1964). This Report states, 


"The committee has examined a large number of 
these reports in the files of the court. Most 
commonly, the reports merely set out the ultimate 
conclusions of the hospital. The reports typically 
have not contained the psychiatric diagnosis of the 
accused or described the procedures followed in 
arriving at a diagnosis, and they have rarely de- 
lineated any reasons for the conclusion reached. 
Dissenting views expressed at the staff conference 
have not been reported by Saint Elizabeths Hospital." 
Committee Report at p. 36 (footnote omitted). 
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Washington v, United States, 129 U.S. App. D.C. 29, 31-42, 390 F.2d 


444, 446-57 (1967); Rollerson v. United Staces, 119 U.S. App. D.C. 
400, 401-07, 343 F.2d 269, 270-76 (1964). The criticism lodged 
there is thac such reports often contcin moe statements 
unsupported by adequate psychiatric grounds. | 
The conference report here is no exception. Clearly it does 

not provide a sufficient basis for cross-examination. One may only 
speculate as to whether the report was based upon adequate psychiatric 
foundation. Dr. Platkin testified that Canty was given a battery of 
physical and psychological tests (Tr. 628-29), and that the final 
diagnosis at the staff conference was based upon "all the information" 
(Tr. 629-30). But Canty's counsel was not privy to “all the infor- 
mation." Counsel had moved the court prior to rial for discovery 
and inspection of | 

"The results of reports of physical or maccar 

examinations and scientific tests or experiments 


made in connection with this case, or copies 
thereof ...." (Tr. 7). 


| 
The motion was denied (Tr. 23). Access to these reports might have 
provided a substitute for actual presence of counsel at the staff 
conference. Questioning of Dr. Platkin -- who sav Canty for the 
first and only time at the staff conference two years prior (Tr. 643), 
and who did not remember the interview with Canty at that time (Tr. 
645-46) -- obviously did not. ) 

In Wade the court also stressed as a determinant of its opinion 


the potential for prejudice in the lineup situation. 
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"(T]he confrontation compelled by the State be~- 

tween the accused and the victim or witnesses to a 

crime to elicit identification evidence is peculiar- 

ly riddled with innumerable dangers and variable 

factors which might seriously, even crucially, 

derogate from a fair trial." 388 U.S. at 228. 

The potential for prejudice is present at the St. Elizabeths staff 
26/ 

conference as well. The notion that the psychiatric staff are 
neutral is certainly open to question. First of all, they are federal 
employees. Moreover, it is a part of their jobs to testify at crimi- 
nal trials. | Here Dr. Platkin testified that 50 percent of his time 
is concerned with court referrals (Tr. 626), and since seeing Canty 


in 1967, he had made more than 100 court appearances to report the 


results of court-ordered psychiatric examinations (Tr. 645). "{A]ls a 


practical matter some or all of those [St. Elizabeths psychiatrists] 
involved normally testify for the Government when the insanity defense 
is raised at trial." Thornton v. Corcoran, 132 U.S. App. D.C. 232, 
236, 407 F.2d 695, 699 (1969). It seems safe to assume that they 
more often testify for the government than against it. In fact, the 
illusion of neutrality has been noted by psychiatrists themselves. 

Two of them; in a law review article, have said: 


"The law too much assumes that psychiatric experts, 
especially court appointed ones ... are impartial; 
that they furnish neutral expertise rather than pro- 
fessional viewpoint. The reality of this is open 
to question." Diamond & Louisell, The Psychiatrist 


ag _an Expert Witness: Some Ruminations and Speculations, 
63 Mich. L. Rev. 1335, 1344 (1965). 


26/ It should be emphasized that actual prejudice need not be shown 
in order to meet the test of Wade. It is sufficient if the 
confrontation is conducive to potential prejudice. 388 U.S. 
at 227, 236-37; see, also Hamilton v, Alabama, 368 U.S. 52, 55 
(1961); White v, Meryland, 373 U.S. 59, 60 (1963). 
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The manner in which prejudice enters into the psychiatric diag- 


nostic process may be very subtle, given the complexity of that 
process. Indeed, the psychiatrist, like everyone else, may be the 
last to recognize his own bias. To deny counsel nptice and presence 
at the staff conference -- at which the psychiatric information is 


culled and a final diagnosis reached -- is to make it impossible 


| 
for him to detect and recreate for the jury any prejudice or inade- 
| 


quacy in the proceedings. Nor can the possibly insane defendant be 
expected to detect these subtle factors. : 

Another basis for designating the lineup as a critical stage in 
Wade was the fact that prejudice is likely to be itreparable. As 
the court said, ! 


""(Tjt is a matter of common experience that, 

once a witness has picked out the accused at 

the line-up, he is not likely to go back! on 

his word later on, so that in practice the issue 
of identity may (in the absence of other relevant 
evidence) for all practical purposes be determined 
there and then, before the trial.'" 388/U.S, at 
229 quoting Williams & Hammelmann, Identification 
Parades, [1963] Crim. L. Rev. 479, 482. | 


Implicit in this quotation are both the difficulty of overcoming eye- 
witness testimony and the great importance it has in the minds of the 
jurors. In this regard the decision reached at the St. Elizabeths 
staff conference has even greater finality and weight. It is an 
opinion which often has summary legal force and effect. A study of 
competency testimony in Ohio covering the years 1929 to 1952 gives 


| 
some idea of the credence given to the testimony of state experts. 
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It found that where there were conflicting conclusions as to de- 
fendants' competency to stand trial, the conclusions of defendants' 
experts were accepted over those of the state hospital staff in 
only five of 1,175 cases. Guttmacher & Weihafen, Psychiatry and 
the Law 250 (1952). 

In Wade the Supreme Court distinguished from critical stages, 
such as the lineup, technical preparatory steps in the gathering of 
the prosecution's evidence, such as blood tests and fingerprinting. 
The basis for this distinction was that, 

"Knowledge of the techniques of science and 

technology is sufficiently available, and the 

variables in techniques few enough, that the 

accused has the opportunity for a meaningful 

confrontation of the Government's case at trial 

through the ordinary processes of cross-exami- 

nation of the Government's expert witnesses and 

the presentation of the evidence of his own 

experts. The denial of a right to have his counsel 

present at such analyses does not therefore violate 

the Sixth Amendment; they are not critical stages 

since there is minimal risk that his counsel's 

absence at such stages might derogate from his 

right to a fair trial." 388 U.S. at 227-28. 
In contrast, the lineup was said to be "peculiarly riddled with 
innumerable dangers and variable factors." Id. at 228. Applying 
this distinction, it is clear that the psychiatric staff conference 
bears little resemblance to the kind of test in which blood is drawn 


and mixed with chemicals, following which a reaction is noted by the 


technician.| Psychiatric examinations do not involve such standard- 


ized procedures. As noted in Thornton y. Corcoran, supra, 
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"Unlike the realm of fingerprints and blood 
samples, there is at best small agreement among 
experts concerning either the theory or technique 
appropriate to the diagnosis of mental: illness. 
The ‘variable factors' are legion." 132 U.S. 
App. D.C. at 236, 407 F.2d at 699. 


The great complexity of a mental examination is well illustrated by 


the following passage from an article written by two psychiatrists: 


| 

"Only a few decades ago psychiatrists were 
trained to imitate the systematic precision of 
the physician and surgeon. The mental’ exami- 
nation, as set forth in the medical records of 
that time, followed very closely the form used 
by other physicians. It was divided into a 
great many different elements, each with a suitable 
rubric such as chief complaint, present illness, 
family history, past history, developmental history, 
education and employment records, orientation to 
time, place, and person, recent and recall memory, 
contact with reality, insight, affect, and many 
more specific items, ending with a diagnosis, 
prognosis, and prescription for treatment. The 
psychodynamic psychiatrist of today no longer 
describes his patient this way, and he avoids 
thinking in such a fragmented manner. (The human 
mind, normal or pathological, is best and most 
meaningfully described as a continuous! story that 
begins with the individual's birth, or} even before, 
with his family, social, and cultural heritage, and 
ends with the present moment which, in'a criminal 
trial, means the defendant sitting in the presence 
of the jury, under its scrutiny, and awaiting its 
decision." Diamond & Louisell, The Psychiatrist 


as_an Expert Witness: Some Ruminations and Specu- 
lations, 63 Mich. L. Rev. 1335, 1345 Ga 965). 
Because of the many variables in theory and technique, the psychia- 


tric diagnostic process is not one which lends itself to facile 


recreation at trial. Under this standard, therefore, the staff 


conference must be characterized as a critical stage. 
| 
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It has been contended that Wade is inapposite because St. 
Elizabeths| Hospital is not an arm of the prosecution but is rather 
an impartial, objective instrumentality of the court. a The 
psychiatric staff conference, therefore, it is said, does not in- 
volve a "confrontation" between defendant and the prosecution and 
the staff conference is not a "stage of the prosecution, formal or 
informal, in court or out." Wade v. United States, supra, 388 U.S. 
at 226. 

On analysis, however, this argument fails. First, experience 
and the conclusion of the commentators referenced above suggest that 
impartiality is a myth. Secondly, Wade makes it clear that the 
argument will not work anyway. The Wade decision says, 

"(Tloday's law enforcement machinery involves 


critical confrontations of the accused by the 
prosecution at pretrial proceedings where the 


results might well settle the accused's fate and 
reduce the trial itself to a mere formality. In 


recognition of these realities of modern criminal 
prosecution, our cases have construed the Sixth 
Amendment guarantee to apply to ‘critical’ stages 


of the proceedings .... The plain wording of this 


guarantee thus encompasses counsel's assistance 
, 


whenever necessary to assure a meaningful ‘defence’. 
Id. at 224-25 (emphasis added). 


It cannot be denied that crucial evidence is obtained at the diag- 
nostic conference. While the court speaks of confrontations of the 
accused “by the prosecution," the essence of the critical stage rule 


is that the right to counsel attaches "where the results might well 


27/ St. Elizabeths Hospital has raised this argument. See Brief 
of Amicus Curise, pp. 8-9, Thornton v, Corcoran, supra. - 
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settle the accused's fate and reduce the trial itself to a mere 
formality" or "whenever necessary to assure a eeeierad "defence’." 
Where this can be the result, it would be absurd to try to make a 
constitutional distinction between government euployees who are 
"prosecutors" and government employees who are just government 
employees. A confrontation is a confrontation. 
It has also been urged that whatever value the presence of 
counsel might have at the staff conference would Se overborne by the 


28/ 


disruption caused thereby. In particular, it is argued that 


| 
counsel's presence would effectively destroy the rapport between the 
| 
accused and the interviewers, thereby making meaningful diagnosis 


impossible. While this argument may have some force when applied to 
the individual doctor-patient interview, the same considerations do 


not apply to the staff conference. As was said in Thornton v. 

| 
Corcoran, supra, the only case in which this issue has been raised 
in conjunction with the staff conference, 

| 


"The standard justification for excluding counsel 
from the examining room is that because of ‘the 
intimate and personal nature of the examination 
-e., the presence of a third party, in a legal and 
non-medical capacity, would severely impair the 
efficacy of the examination." United States v. 
Albright, 388 F.2d at 726. This reasoning also 
loses much of its force when a staff conference is 
involved. A lawyer is undeniably a ‘third party’ 
to the doctor-patient relationship. As such, 
physicians may feel he is a fatally disruptive 
influence. But the staff conference is hardly as 
private and as individualized an encounter. 


28/ Brief of Amicus Curiae, supra note 27, at PP. 10-13. 
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The individual under examination faces a 

number of staff members, most of whom he has 
never seen before. The argument that a lawyer 
will prove a fatally disruptive influence at 
such a hearing is not compelling." 132 U.S. App. 
D.C. at 238, 407 F.2d at 701 (footnote omitted). 


Indeed, the presence of counsel might have a positive effect. 


As one legal commentator has observed, 


"Any individual, whether mentally imbalanced or 
not, would most certainly feel more secure in a 
staff conference situation if he knew there was 
someone at his side, of legal cognizance, protect- 
ing his interests. And such security on the part 
of the accused would naturally produce much more 
candid and effective responses." 29/ 


Moreover, implicit in Wade is the notion that counsel will have 
the role of observer at the lineup. He observes the proceeding in 
order better to recreate and attack any defects therein. Thus the 
emphasis of Wade is upon counsel's ability to cross-examine witnesses, 
388 U.S. at 227. The role of counsel at the psychiatric staff confer- 
ence could likewise be that of observer. He need not raise objections 
to psychiatric procedures, or otherwise disrupt. This role would 
enable him 

"to preserve the defendant's basic right to a fair 
trial as affected by his right meaningfully to 
cross-examine the witnesses against him and to 
have effective assistance of counsel at the trial 


itself." Id. 


Furthermore, as the Supreme Court said in Wade, 


29/ Tooks, The Staff Conference Proceeding at Pretrial Insanity 


Examination -- Another Critical Stage, 15 How. L.J. 294, at 
301 (1969). 
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"[T]o refuse to recognize the right to counsel 
for fear that counsel will obstruct the course 
of justice is contrary to the basic assumptions 
upon which this Court has operated in Sixth 
Amendment cases." 388 U.S. at 237-38. 


In addition, this objection is inapplicable to the two parts of 


the staff conference at which Canty was not present. Here, as 


typically, the conference consisted of three parts (Tr. 629). The 
| 


first part included only the psychiatric staff metbers who summar- 
ized the tests and interviews that had been conducted. Then, Canty 


was brought in and interviewed, Finally, in the third stage, Canty 
was taken out and the staff members arrived at a diagnosis which 


comprised the basis of the hospital report to thejcourt. All of 


these parts of the staff conference were critical and he should have 
| 


been represented at all of them. 


In sum, the staff conference was truly a critical stage for 
Canty. It was then that a decision was reached which ultimately 
determined the result at trial. Denial of notice|to and presence of 
his counsel at that confrontation, and denial of access to the in- 
formation developed and used therein, virtually precluded an effect- 


ive challenge to that decision, by cross-examination or otherwise. 
| 
In Massiah v. United States, supra, the court observed, 


"TA] Constitution which guarantees a defendant the 
aid of counsel at ... trial could surely vouchsafe 
no less to an indicted defendant under interrogation 
by the police in a completely extrajudicial proceed- 
ing. Anything less ... might deny a defendant 

"effective representation by counsel at the only 
stage when legal aid and advice would help him'." 
377 U.S. at 204. | 
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For Canty that stage may have been the staff conference. Admission 
by the trial court in the circumstances described here of evidence 
deriving from this critical confrontation was error which must be 


reversed in favor of a new trial. 


CONCLUSION 


For the reasons stated in Part I of this Brief the court should 
reverse with instructions to dismiss the indictment. For the reasons 
stated in Parts II and III the court should reverse and order a new 
trial to be conducted without the evidence discussed in those sections. 


Respectfully submitted, 
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m 
ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


I. Have appellants been denied their constitutional 
right to a speedy trial, where their actions have been the 
principal reason for the delay and where they have suf- 
fered no prejudice as a result of the delay? 

II. Did the prompt on-the-scene identification proced- 
ure violate either appellants’ Sixth Amendment right to 
counsel or their right to due process of law? 

III. Was the evidence sufficient for the jury to con- 
clude that appellant Richardson Was guilty as an aider 
and abettor where, among other things, he was caught 
running out of the bank which had been robbed with the 
entire proceeds of the robbery on him? 

IV. Did the trial court err in Sentencing appellant 
Richardson? 

V. Was the trial court’s instruction on flight erroneous 


where the trial occurred two and one-half months prior to 
Austin v. United States, —— U.S. App. D.C. —, 414 
F.2d 1155 (1969)? 

VI. Did appellant Canty have a right to the presence 
of counsel at the psychiatric staff conference at Saint 
Elizabeth’s Hospital? 


—_——_—_ 


* This case has not previously been before this Court. 
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COUNTERSTATEMENT OF THE CASE 


In a fifteen-count indictment 


pellants were charged with entering a bank with intent 
to commit robbery in violati 


filed April 10, 1967, the 


on of 18 U.S.C. $2113 (a) ; 
four offenses of taking by force and Violence from another, 


(1) 
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property or money in possession of a bank, each also in 
violation of the same section 2113 (a) ; four counts of rob- 
bery in violation of 22 D.C. Code § 2901; three counts of 
assault with a dangerous weapon in violation of 22 D.C. 
Code $502; and two counts of carrying a dangerous 
weapon without a license therefore, in violation of 22 D.C. 
Code § 3204. Appellants were tried before United States 
District Court Judge Leonard P. Walsh and a jury on 
March 5, 6, 7, and 10, 1969, and found guilty of four 
counts of bank robbery under 18 U.S.C. § 2113(a), three 
counts of assault with a dangerous weapon, and two 
counts of carrying a dangerous weapon.* 


The Robbery 


On January 31, 1967, at approximately 2:30 p.m., three 
Negro men were seen approaching the National Bank of 
Washington’s Brookland Branch, 3806 12th Street, North- 
east by two employees of the bank, Robert L. Karpovich, 
Assistant Vice President and Branch Manager of the 
Brookland Branch, and Anna Marie Castellucci, a secre- 
tary (Tr. 299, 360). Approximately twelve feet from the 
bank’s entrance, the shorter of the three men separated 
from the other two and proceeded down the driveway 
alongside the bank, which led directly to the bank’s side 
entrance. The other two individuals thereupon entered 
the bank (Tr. 300, 361-62). One of them, Bernard Kirk- 
land,? approached Mr. Karpovich, put a revolver to the 


2 These were counts 1, 8, 5, 7, 9, 10, 11, 12 and 18 in the re-typed 
indictment. The original count 1—the entering count—had been 
dismissed at trial (March 10, Tr. 506-07). (The references to the 
transcript of the pretrial hearings on March 8-4, and the trial 
transcript of March 5-7, will hereinafter be designated as “Tr. 
—”. The reference to the trial transcript of March 10, will be re- 
ferred to as “March 10, Tr. —.”) 


2 Kirkland pleaded guilty to the indictment on December 6, 1967. 
He subsequently withdrew that plea on February 19, 1968, and 
pleaded guilty to five counts. He was sentenced pursuant to the 
provisions of the Youthful Offender Statute, 18 U.S.C. § 4209, to 
eight years imprisonment on each count, the sentences to run con- 
currently. 
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back of his head and shouted that it was a holdup (Tr. 
302, 362). The other, Canty, who was in the bank’s lobby, 
put on a ski mask and joined Kirkland. He too was 
armed with a gun (Tr. 363-64). Kirkland then came over 
to Mrs. Castelluci and ordered her to shut the curtains. 
As she was trying to do so, he came over, grabbed her by 
the shoulder and pushed her down on the floor in the 
lobby of the bank with the rest of the bank’s employees 
and customers, who had been ordered to get down by 
Kirkland and Canty (Tr. 304, 306, 365). 

At about that time, Raymond William Moller, a teacher 
at the Catholic University of America, entered the bank 
and was also made to lie down (Tr. 426-27). Mr. Moller 
testified that he had just driven to the bank and had 
parked in the lot behind the bank. As he approached the 
bank’s side entrance he saw a man, whom he identified as 
Richardson, standing at the top of the landing. As the 
stairway was rather narrow, Mr. Moller stepped aside 
and Richardson proceeded down the steps. Moller then 
started up and Richardson turned and followed him (Tr. 
423-26). 

Various bank employees testified that because they were 
forced to lie on the floor they could only hear the drawers 
in the tellers’ cages being opened (Tr. 307, 366-67, 414, 
478-79) ; however one of the robbers demanded “where 
are the hundred dollar bills or I’ll shoot you” (Tr. 306). 
Donald W. Bartz, another bank employee, testified that 
someone then came to the side door of the bank and 
shouted to “hurry up or come on, we don’t have much 
time, or something in that nature”, whereupon the gun- 
men inside the bank ran out the side entrance (Tr. 392). 

At that precise moment, however, Officers Samuel C. 
Doyle and Donald V. Cleary, who were responding to a 
radio call for a bank holdup, pulled their scout car into 
the driveway by the side entrance (Tr. 486-87). They ob- 
served the door open and saw Canty come running out of 
the bank carrying a brown paper bag. Upon seeing the 
police, Canty turned and threw the bag to Richardson, 
who had come out of the bank behind him (Tr. 438-39, 
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484-85). Officer Cleary grabbed Canty and was patting 
him down when he then observed another subject coming 
out of the bank’s side door. This individual was pointing 
a revolver at the officer. Officer Cleary ordered the man, 
later identified as Kirkland, to drop the gun. Kirkland at 
first jumped back into the bank then came halfway out, 
threw the gun and a ski mask out into the driveway, and 
jumped back inside the bank (Tr. 485-485A). Officer 
Cleary then took Canty to his scout car and radioed for 
assistance. He then searched him and discovered a 7.65 
automatic in his right front pocket (Tr. 485B-485C). 
Officer Henry of the Canine Corps, who responded imme- 
diately to the bank, proceeded inside where he found and 
arrested Kirkland (Tr. 485B-485C). Kirkland had, upon 
seeing Officer Cleary, run back inside the bank where he 
grabbed Mr. Bartz, with the intention of using him as a 
hostage (Tr. 393). 

In the meantime, Officer Doyle chased and caught the 
man with the bag, appellant Richardson. He testified that 
he was never more than a few feet from Richardson and 
was able to apprehend him when he fell while attempting 
to climb a chain-link fence. Officer Doyle recovered the 
brown paper bag, which contained a large amount of 
money. A search of Richardson uncovered a ski mask in 
his left pocket and a fully loaded .32 caliber automatic 
(Tr. 440-443, 465). 

An audit of the bank showed losses totaling $7,625.71. 
The four tellers involved lost $2,653.71 (Mrs. Will), $3,- 
073.18 (Mrs. Palmer), $578.58 (Mrs. Hayes), and $1,- 
319.65 (Miss Cranford) (Tr. 313-14). Of the losses suf- 
fered by each teller, “bait money” * accounted for a total 
of $2,000, $500 from each teller (Tr. 314-821). An ex- 
amination of the brown paper bag recovered from appel- 
lant Richardson revealed a total of $7,629; this included 
all of the bait money listed by the bank as having been 
given to the robbers (Tr. 485-V, 485-Z). 


3 “Bait money” is money whose numbers have been recorded and 
then put in a teller’s till in the event of a holdup. This money is 
kept separate from a teller’s other money and is only given out in 
the event of a holdup (Tr. 814-15, 827). ~ 


5 


The Pretrial Confrontation 


Immediately after the apprehensions, the three sub- 
jects were brought around to the front of the bank (Tr. 
216). Various witnesses inside the bank then looked at 
the three to see if any identifications could be made. Mr. 
Karpovich definitely identified Kirkland, and also picked 
out Canty because of his clothing (Tr. 116). Canty was 
also picked out by Mr. William Riecks, the bank’s Assist- 
ant Manager (Tr. 176). Mr. Richardson was identified 
by Mr. Moller (Tr. 157). All of these identifications took 
place within a period of fifteen minutes from the time the 
robbers first entered the bank (Tr. 116, 156, 176-77). 
Based on this, the trial court ruled that the on-the-scene 
identifications were valid, relying on this Court’s holding 
in Russell v. United States, 183 U.S. App. D.C. 77, 408 
F.2d 1280, cert. denied, 395 U.S. 928 (1969). 

Mr. Karpovich made an in-court identification of ap- 
pellant Canty (Tr. 301-02). His on-the-scene identifica- 
tion of Canty was also elicited (Tr. 309), however Mr. 
Karpovich made it clear that his on-the-scene identifica- 
tion was based on Canty’s clothing, not on his facial 
characteristics (Tr. 352-54). Mr. Karpovich also pointed 
to appellant Richardson as being similar to the shorter 
of the three men, the one who went down the bank’s drive- 
way to the side entrance (Tr. 300-01, 310-11, 335-37). 
Mr. Moller identified Richardson as the man at the side 
door, and also referred to his on-the-scene identification 
(Tr. 425, 481-82). The only other witness to identify the 
appellants in court, aside from police officers Doyle and 
Cleary, was Mrs. Castellucci. She positively identified 
Canty as one of the two robbers inside the bank (Tr. 
364). Mrs. Castellucci did not participate in the on-the- 
scene identifications (Tr. 379). 


6 
ARGUMENT 


IL. Appellants have not been denied their constitutional 
right to a speedy trial. 


Appellants assert that they have been denied their 
Sixth Amendment right to a speedy trial. The Govern- 
ment believes that a consideration of the circumstances 
of the present case demonstrates that that contention is 
without merit. This Court has observed that: 


[Whether there has been a denial of a speedy trial 
depends on the circumstances of the case and re- 
quires consideration of the length of delay, reasons 
for delay, diligence of the prosecutor, court and de- 
fense counsel, and reasonable possibility of prejudice 
from the delay. Hedgepeth v. United States, [Hedge- 
peth II], 125 U.S. App. D.C. 19, 21, 865 F.2d 952, 
954 (1966); accord, Dockery v. United States, 129 
U.S. App. D.C. 248, 244, 393 F.2d 352, 353 (1968).* 


In Smith v. United States, 118 U.S. App. D.C. 38, 41, 


381 F.2d 784, 787 (1964) (en banc), this Court recog- 
nized that the rights of the accused must be balanced 
with the demands of public justice and declared that the 
former will prevail only upon a showing that the delay 
has been “arbitrary, purposeful, oppressive or vexa- 
tious.” * No such showing is possible in the instant case. 


+Both the Supreme Court and this Court have uniformly held 
that resolution of the question of whether a particular delay denied 
an accused his right to a speedy trial must be made through a 
case-by-case analysis considering all the circumstances surrounding 
the questioned delay. E.g., Pollard v. United States, 352 U.S. 354, 
861-62 (1957) ; Beavers v. Haubert, 198 U.S. 77, 87 (1905) ; Hedge- 
peth v. United States [Hedgepeth I], 124 U.S. App. D.C. 291, 294, 
$64 F.2d 684, 687 (1966); Stevenson v. United States, 107 U.S. 
App. D.C. 398, 399, 278 F.2d 278, 279 (1960). 


8 See Beavers v. Haubert, supra, n.1, 198 U.S. at 87, where the 
Supreme Court stated that the right of an accused to a speedy trial 
is not an absolute right, but is necessarily relative. “It is consistent 
with delays and turns upon circumstances. It secures rights to a 
defendant. It does not preclude the right of public justice.” The 
principles announced in Beavers have been fully embraced in this 
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For convenience, appellee here presents a brief chron- 
ology of the more significant events in this case between 
the date of the offense and the commencement of appel- 
lants’ trial, which we submit sets forth a more complete 
picture of that period than the chronology furnished by 
appellants. 


DATE EVENT 


January 31, 1967 Appellants apprehended. 


April 21, 1967 Mental competency examination of Canty or- 
dered; bench warrant issued for Richardson; 
Kirkland arraigned. 


April 28, 1967 Bench warrant returned executed on Rich- 
ardson. 


May 5, 1967 Richardson arraigned. 


June 15, 1967 Pro se motion by Kirkland to have a pre- 
liminary hearing held. 


June 23, 1967 Letter received from Saint Elizabeth’s stat- 
ing that Canty competent to stand trial. 


July 10, 1967 Hearing re Canty’s competency to stand trial; 
Canty found competent. 


July 21, 1967 Kirkland’s motion to have a preliminary hear- 
ing heard and denied. 


September 19, 1967 Canty released on bond. 


November 20, 1967 Trial continued to December 18 at request of 
government, 


December 6, 1967 Kirkland withdraws guilty plea and Pleads 
guilty to the indictment. 

December 15, 1967 Richardson’s case decertified at the request of 
defense counsel. 


December 27, 1967 Continued until February 19, 1968 at the re- 
quest of both sides. 


Circuit. E.g., Harling v. United States, 180 U.S. App. D.C. $27, 
401 F.2d 392 (1968) (conviction affirmed despite a twenty-two 
month delay) ; Stevenson v. United States, supra n.1 (no denial of 
the right to a speedy trial found where trial was begun sixteen 
months after indictment). 


DATE 
January 29, 1968 


April 10, 1968 


August 7, 1968 


October 11, 1968 


October 24, 1968 


November 6, 1968 


November 14, 1968 
December 17, 1968 


January 9, 1969 


January 27, 1969 


March 3, 1969 


March 5, 1969 


EVENT 


Decertified—Canty in jail in Maryland for 
crime committed while out on bond in this 
case. 


Richardson committed to Saint Elizabeth’s for 
mental examination. 


Government’s motion to extend Richardson’s 
commitment for an additional 30 days, 
granted. 


Hearing re competency of Richardson; found 
competent. 


Re Canty, government’s petition for writ of 
habeas corpus ad pros. filed and granted; writ 
issued to Warden, Maryland Institution for 
Men, Hagerstown, Maryland. 


Trial continued to November 18 at request of 
defendant Canty. 


Continued on Government request. 


Canty’s motion for a mental examination 
granted. Court directs Dr. Marland to per- 
form an independent examination. Case con- 
tinued until January 6, 1969. 


Continued at defendant’s request to February 
10, 1969, to allow Dr. Marland time to com- 
plete his examination of Canty. 


Canty’s pro se motion to dismiss the indict- 
ment denied. 


Pretrial hearings re Canty’s mental compe- 
tency and defendants’ motion to suppress the 
out-of-court identifications. 


Trial commenced. 


Approximately twenty-five months thus elapsed between 
appellants’ arrest and trial. A perusal of the procedural 
history of the case, however, will indicate that appellants 
are chargeable with over one year of that delay. Appel- 
lant Canty, for example, was given the benefit of two 
examinations to determine his competency to stand trial. 
The first examination was ordered on April 21, 1967, and 
2 finding of competency was made on July 10, 1967. The 
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second examination, made at Canty’s specific request, was 
on December 17, 1968, and a hearing was held prior to 
the commencement of trial, on March 3, 1969. Richardson 
was found competent to stand trial on October 11, 1968, 
pursuant to a commitment to Saint Elizabeth’s Hospital 
on April 10, 1968. Thus, approximately eleven months 
were consumed in mental examinations and hearings, 
This Court has observed in these cases that: 


([W]here a principal cause of postponement is the 
deliberate pace of the system of safeguards designed 
to protect the accused, the courts have been exceed- 
ingly reluctant to find constitutional infirmity even in 
very long delays. Blunt v. United States, 131 U.S. 
App. D.C. 306, 310, 404 F.2d 1283, 1287 (1968), 
cert. denied, 394 U.S. 909 (1969). 


Delay was also occasioned by the fact that Canty com- 
mitted a crime in Maryland while out on bond in the 
instant case. This caused the case to be decertified on 
January 29, 1968. The government initiated action to re- 


turn Canty to the District for trial on October 24, 1968 
and trial was promptly set for November 6, 1968. It was 
thereupon continued at his request until November 13. 
A further continuance was granted to December 17 at 
the government’s request. At that time, Canty orally re- 
quested a mental examination, which the court granted in 
light of Canty’s courtroom behavior. Richardson also oc- 
casioned delay by his fugitivity. (Note also that his case 
was decertified at his counsel’s request on December 15, 
1967.) Thus considering the time involved, the reasons 
for the delay, the blameworthiness of the parties, we think 
it is clear here that any delay attributable to the govern- 
ment was for a reasonable purpose and not arbitrary, op- 
pressive, or vexatious. 

Even assuming the government is responsible for sub- 
stantial delay, we feel it is dispositive of this claim that 
appellants are unable to show a “wisp of prejudice.” 
Harling v. United States, 130 U.S. App. D.C. $27, 330-31, 
401 F.2d 392, 395-96 (1968). Appellant Richardson, in 
fact, makes no claim whatsoever that he was prejudiced 
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by the delay.* Canty, however, asserts that he was prej- 
udiced in four respects: (1) because of the delay, the 
memory of the psychiatrists who examined Canty had 
dimmed and therefore they could not be effectively cross- 
examined; (2) the jury gave more weight to the eyewit- 
nesses’ identifications, ascribing any indefiniteness in the 
identifications to the passage of time; (8) a witness who 
would have testified for Canty died and another witness 
could no longer remember the events in question; and (4) 
because he was incarcerated in another jurisdiction, “he 
was prevented from working on his own defense” (Brief 
for Appellant Canty, p. 23). 

With respect to his first contention, we need merely 
point to the record of Dr. Platkin’s testimony, which in- 
dicates that his recollection was clear concerning his ex- 
amination and conclusions with respect to Canty. In any 
event, the psychiatrist appointed by the Court at appel- 
lant’s request, Dr. Marland, also testified that appellant 
was competent to stand trial. Appellant’s second and 
third contentions of prejudice are totally frivolous, ignor- 
ing as they do the overwhelming case the Government 
presented against appellant—who was caught in the act 
of robbing the bank. Any prejudice that may have re- 
sulted from appellant’s incarceration in Maryland, the 
fourth point raised, is of course wholly attributable to his 
own actions—it was he who committed a crime there 
while out on bond in the instant case. In any event, ap- 
pellant was in jail in the District of Columbia for seven 
and one-half months prior to his release on bond, and was 
again incarcerated in the District, after being returned 
from Maryland, for a period of four and one-half months 
prior to the commencement of his trial. Such time was, 


¢In fact, Richardson made no speedy trial claim at the trial level. 
As for Canty, his speedy trial motion came on January 27, 1969, 
after the case had been continued at his request for the purpose of 
affording him another examination to determine his competency to 
stand trial. This Court has noted that “it counts heavily against 
the claim on appeal that defendant failed to present the claim of 
denial of speedy tria] at the trial level... 2’ Bynum v. United 
States, 183 U.S. App. D.C. 4, 5, 408 F.2d 1207, 1208 (1968). 
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we submit, more than sufficient to allow appellant an op- 
portunity to prepare whatever defense he had. In fact, 
it is inconceivable that such an effort would not have been 
made quite early in the case. Appellee therefore urges 
that appellants have not been denied their constitutional 
right to a speedy trial. 


Il. The on-the-scene identification was not violative of ap- 
pellants’ right to counsel or due process of law. 


(Tr. 352-54, 428-29) 


Appellants contend that the absence of counsel at the 
on-the-scene identification was violative of their Sixth 
Amendment rights as defined in United States v. Wade, 
388 U.S. 218 (1967). However, this Court expressly held 
in Russell v. United States, 183 U.S. App. D.C. 77, 408 
F.2d 1280, cert. denied, 395 U.S. 928 ( 1969), that on-the- 
scene identifications do not fall within the holding of 
Wade. Appellants seek to distinguish Russell on a factual 
basis by directing attention to the fact that in the in- 
stant case the robbery, arrest, and confrontation all oc 
curred in the early afternoon of a weekday, when counsel 
would have been readily available for a lineup, whereas 
in Russell the offense and confrontation occurred at 5 
o’clock in the morning. Consequently, appellants argue 
that the policy considerations militating against delaying 
on-the-scene identification confrontations, although pres- 
ent in Russell, were absent here. 

The Government submits that regardless of the hour 
when arrest oceurs, day or night, the compelling policy 
considerations for allowing an on-the-scene identification 
remain intact and persuasive. This Court has so held in 
the recent case of United States v. Miller, D.C. Cir. No. 
22,382, decided March 23, 1970. The robbery and on-the- 
scene identification there took place at approximately 
12:30 p.m.—comparable to the 2:30 p.m. sequence of 
events in the instant case. In upholding the on-the-scene 
identification, this Court stated that: 
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“notwithstanding United States v. Wade, ... the 
absence of counsel from an identification conducted 
immediately after the crime does not foreclose the 
government from use of that identification.” Slip op. 
at 7. 


Appellants further contend that the on-the-scene iden- 
tifications were made under impermissibly suggestive cir- 
cumstances constituting a denial of due process under Sto- 
vall v. Denno, 388 U.S. 298 (1967). The Government 
submits that the type of confrontation complained of here 
has been upheld by this Court on numerous occasions, be- 
ginning with Wise v. United States, 127 U.S. App. D.C. 
279, 383 F.2d 206 (1967), cert. denied, 390 U.S. 964 
(1968), and continuing through Russell, and Solomon v. 
United States, 183 U.S. App. D.C. 108, 408 F.2d 1806 
(1969). As has been noted in all these cases, the fresh- 
ness of the identification promotes fairness by insuring 
reliability and accuracy. 

Moreover, the only in-court identifications affected by 
the prior on-the-scene identifications were those of Mr. 
Karpovich, who identified Canty, and of Mr. Moller, who 
identified Mr. Richardson. With respect to Mr. Karpo- 
vich’s identification of Canty, we would just point out 
that he based his identification solely on the clothes Canty 
was wearing—and this fact was clearly brought out to the 
jury (Tr. 352-54). Insofar as Mr. Moller is concerned, 
Richardson did not challenge his identification below (Tr. 
428-29). In any event, in light of the fact that both Canty 
and Richardson were caught in the act, the possibility of 
a mistaken identification is remote at best. 


Ill. The evidence was sufficient for the jury to conclude 
that appellant Richardson was guilty as an aider and 
abettor. 


(Tr. 392, 424-426, 487-446, 465, 543) 


Appellant contends that the evidence was insufficient 
to support a verdict of guilty against him as an aider 
and abettor; that there was “no proof that Richardson 
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was present for the purpose of aiding and abetting the 
principal offender in the commission of this offense” 
(Brief for appellant Richardson, p. 28). We submit that 
the evidence of appellant’s complicity was overwhelming. 

On appeal, when a verdict is attacked for insufficiency 
of evidence, the reviewing court should examine the evi- 
dence in the light most favorable to the Government, 
making full allowance for the right of the jury to assess 
the credibility of witnesses and draw justifiable infer- 
ences of fact from the evidence presented at trial. Glasser 
v. United States, 315 U.S. 60, 80 (1942); Crawford v. 
United States, 126 U.S. App. D.C. 156, 375 F.2d 332 
(1967) ; Curley v. United States, 81 U.S. App. D.C. 389, 
392, 160 F.2d 229, 282, cert. denied, 331 U.S. 887 (1947). 
The Government is required only to introduce enough 
evidence so that a reasonable person could find guilt be- 
yond a reasonable doubt. It is not required to introduce 
evidence which compels such a finding. Crawford v. 
United States, supra, 126 U.S. App. D.C. at 158, 375 F.2d 
at 334; accord, Thompson v. United States, 182 US. 
App. D.C. 38, 39, 405 F.2d 1106, 1107 (1968). More- 
over, on appeal the “verdict of a jury must be sustained if 
there is substantial evidence, taking the view most favor- 
able to the Government, to support it.” Glasser v. United 
States, supra, 315 U.S. at 80. 

Mere presence at the scene of a crime is, of course, 
insufficient to convict an accused of aiding and abetting; 
“something more” is required, and this “something” “must 
be probative of knowledge by the defendant that a crime 
was being committed and of some conscious effort to as- 
sist or protect the criminal conduct of the principal of- 
fender.” Allen v. United States, 103 U.S. App. D.C. 184, 
186, 257 F.2d 188, 190 (1958) (Washington, J., dissent- 
ing). That and more was present in this case. Three men 
approach a bank. One, who is described as similar in ap- 
pearance to Richardson, breaks off from the other two 
and proceeds towards the bank’s side entrance (Tr. 299- 
300). The other two proceed inside the bank and rob it. 
Meanwhile their companion, Richardson, is standing by 
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the side door (Tr. 424-26). A voice is heard from the 
side door to “hurry up” (Tr. 392), and the robbers run 
out the door—into the arms of the police (Tr. 437-43). 
Richardson is caught with the entire amount of money 
taken from the bank. Also found on him is a ski mask of 
the type utilized by the robbers and a fully loaded gun 
(Tr. 448-46, 465). Upon these facts, which hardly pre- 
sented, as we see it, even a “close” case for the triers of 
fact, appellant’s complicity was complete and his swiftly- 
determined guilt’? well-founded. 


IV. The trial court did not err in sentencing appellant 
Richardson. 


Appellant Richardson contends that the trial court 
erred in giving him consecutive sentences for the crimes 
of robbery and assault with a dangerous weapon. Clearly, 
assault with a dangerous weapon is not an offense in- 
cluded in the crime of robbery. Crosby v. United States, 
119 U.S. App. D.C. 244, 389 F.2d 743 (1964) ; see Block- 
burger v. United States, 284 U.S: 299 (1982). Therefore 
@ person may be convicted of both robbery and assault 
with a dangerous weapon even though the charges arose 
out of the same transaction. United States v. Bauer, 198 
F.Supp. 753 (D.D.C. 1961). 

The test as to whether consecutive sentences may be 
imposed under two or more counts charging separate of- 
fenses arising out of the same transaction, is whether the 
offense charged in one count has any different elements 
from the offense charged in the other count. Gore v. 
United States, 357 U.S. 386 (1958); Blockburger v. 
United States, supra; Kendrick v. United States, 99 
U.S. App. D.C. 173, 288 F.2d 34 (1956); United States 
v. Bauer, supra. Applying this test to the instant case, 
we submit that imposition of consecutive sentences was 
proper. Robbery and assault with a dangerous weapon 
each require an element of proof which the other does 


7 The jury retired at 3:32 p.m. and returned with its verdict at 
4:30 p.m. (Tr. 5438). 
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not. Specifically, robbery requires taking of property and 
assault with a dangerous weapon requires use of a 
weapon. This distinction was specifically recognized in 
United States v. Bauer, supra, where consecutive sen- 
tences for robbery and assault with a dangerous weapon 
were held proper. 

Imposition of consecutive sentences for robbery and 
assault with a dangerous weapon is consistent with Irby 
v. United States, 129 U.S. App. D.C. 17, 390 F.2d 432 
(1967) (en banc), which affirmed the imposition of con- 
secutive sentences for housebreaking and robbery. In Irby 
this Court stated that the “rule of lenity” barring con- 
secutive sentences should be applied where “the nature of 
the two criminal specifications, and of the course of con- 
duct in which both crimes may be thought to have been 
committed, may be such as to raise a doubt as to a legis- 
lative purpose to encompass both punishments.” 129 U.S. 
App. D.C. at 18, 390 F.2d at 483. We submit that no 
such doubt as to legislative purpose can exist with regard 
to the statutes involved in this case. Congress enacted 
the assault with a dangerous weapon statute, 22 D.C. Code 
§ 502, in an effort to protect the community from the 
danger of personal injury resulting from such activity. 
Congress has indicated and continues to indicate a pro- 
found interest in protecting people from the use of fire- 
arms and other dangerous weapons.’ The statute upon 
which the charge of robbery is based, 18 U.S.C. § 2113, 
however, pertains to different criminal activities and was 
prompted by different legislative considerations. In this 
ease, while both the robbery and assault with a dangerous 
weapon statutes are concerned with the personal safety of 
the public, the robbery statute is concerned with the pro- 
tection of property which “brings in a new and different 
interest which it has been thought important to protect 


8 That intent has most recently been reflected in section 605 of 
P.L. 90-226, 81 Stat. 787 (December 27, 1967), codified at 22 D.C. 
Code § 3202 (Supp. II. 1969), which increased the maximum pen- 
alty for a number of offenses committed with a weapon. 
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.-” Irby v. United States, supra, 129 US. App. D.C. at 
18, 390 F.2d at 433. 


V. Appellants’ other contentions. 
(March 10 Tr. 530) 


A. The flight instruction. 
The trial court charged the jury that: 


Also, ladies and gentlemen of the jury, you are in- 
structed there has been a question as to flight. Ob- 
viously it is for you to evaluate the testimony per- 
taining to it. But flight or concealment by the de- 
fendant after a crime has been committed does not 
create a presumption of guilt. You may consider evi- 
dence of flight or concealment, however, as tending to 
prove the defendant’s consciousness of guilt. You are 
not required to do so. (March 10 Tr. 530). 


We agree that under Austin v. United States, —— U.S. 
App. D.C. —, 414 F.2d 1155 ( 1969), the questioned in- 


struction was perhaps erroneous. However, in Stevenson 
and White v. United States, D.C. Cir. Nos. 22,924, 22,925, 
decided March 3, 1970, this Court held that: 


We do not believe that this Court’s ruling in Austin 
on the substance to be included in charges explain- 
ing the significance and weight of flight should be 
retroactive and thus applicable to cases prior to the 
issuance of our opinion. Slip op. at 8. 


Since Austin was decided on May 27, 1969, almost two 
and one-half months after the trial in the instant case, we 
submit that it is not controlling and that the questioned 
instruction is therefore not erroneous. 


* Insofar as appellant challenges his conviction as to the four 
counts of “taking” under 18 U.S.C. § 2113(a), we would initially 
note that he received concurrent sentences of six to eighteen years 
on these four counts, Additionally, we would point out that such 
convictions have been previously upheld by this Court. Bryant v. 
United States, —~— U.S. App. D.C. ——, 417 F.2d 555 (1969). 
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B. Right to counsel at the psychiatric staff conference 
at Saint Elizabeth’s Hospital. 


Appellant contends that he was prejudiced by the use 
against him of testimony based on a psychiatric staff con- 
ference at Saint Elizabeth’s Hospital at which he was not 
represented by counsel. The Government submits that 
there has been no denial of any constitutional right to 
counsel. To this end, the Government adopts the argu- 
ments set forth in its brief in United States v. Paul W. 
Marcey, D.C. Cir. No. 22,819, pp. 9-14. 

In any event, we submit that any error in this regard 
must necessarily be held harmless. Even if Dr. Platkin’s 
testimony is removed from the case, the independent psy- 
chiatrist appointed by the Court, Dr. Marland, clearly 
found that appellant Canty was competent to stand trial. 
This, we submit, warranted the trial court in ruling that 
Canty was competent, even without the testimony of Dr. 
Platkin. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


THoMaS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
Witu1aM 8. BLock, 
Assistant United States Attorneys. 


20 Chapman V. California, 886 U.S. 18 (1967). 
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tT. | 

The Government's brief confirms that Canty has een denied his 

right to a speedy trial. Canty was not tried until 25 months after 
his arrest. The Government's efforts to explain and justify this 


lapse are without support in law or in fact. Dismissal of the in- 
dictment is required. 


The Government first attempts to minimize the time that passed. 


It contends that "approximately 11 months were consumed in mental 
| 
examinations and hearings". It accomplishes this only by charging 


against Canty the time for his co-defendant Richardson's mental 


examination, and charging Canty also with the lag between the dates 
the reports on his mental condition were filed and the dates the 
hearings on his competence were held. The actual time involved in 
the mental examinations was from April 21, 1967 to June 23, 1967 in 
the case of the first examination and from December 17, 1968 until 
January 28, 1969 in the case of the second examination. (See Govern- 
ment Brief; Brief for Canty, pp. 18-19.) Even this time includes 
delay attributable to a clerical failure to issue the order for the 
second examination promptly (see Brief for Canty, p. 18 n. 6). Thus, 
Canty’s mental examinations -- to which he was fully entitled -- 
consumed slightly over three months -- hardly justification for 
failure of the Government to bring him to trial for 25 months. 

The Government notes the fact that Canty was incarcerated during 
part of the time that elapsed, and contends that any delay during 


this period was Canty's fault. This is completely contrary to the 


teaching of Smith v. Hooey, 393 U.S. 374 (1969), and Taylor v. United 


States, 99 U.S. App. D.C. 183, 238 F.2d 259 (1956), confirmed again 
this week in Dickey v. Florida, 38 U.S.L.Week 4399 (Sup.Ct., May 25, 
1970). Ten months elapsed from the time the Government requested 
Canty's case be decertified on January 29, 1968 until the Government 
moved for a writ of habeas corpus ad prosequendum on October 24, 1968 
to bring Canty to trial. The Government makes no effort to justify 
this delay. 


"[TJhe prosecution, not the defense, is charged with bringing a 
case to trial." Hedgepeth vy, United States, 124 U.S. App. D.C. 291, 


294-95, 364 F.2d 684, 687-88 (1966); see also Dickey v. Florida, 


supra, 38 U.S.L.Week at 4401. A year had elapsed without a trial 


before the decertification, and more than a year elapsed afterward. 
It appears that throughout this time the Government knew where Canty 


was, but the Government failed to act. 


The Government goes on to contend that, even if there was ex- 


cessive delay, there was no prejudice. As to Canty's point that his 
ability to show his mental condition at the time of the alleged offense 
was prejudiced by the fading memory of the examining psychiatrist 
which precluded effective cross~examination, the Government says "we 
need merely point to the record of Dr. Platkin's testimony, which 
indicates that his recollection was clear concerning his examination 
and conclusions with respect to Canty." (Brief of the Government). 


But Dr. Platkin specifically testified: | 
"Q Since June 7, 1967 how many patients at St. Elizabeth's 
[sic] have you seen and treated? 
"A This is now a little less than two sornn. It is very 
difficult to say. 100, 150. It is a very, very vague figure. 
I don't keep track. : 
"Q How many cases have you testified in since June 7, 1967? 


", For the past, something less than two years, about as 


many cases, I would say. Maybe 100. 
"Q Do you recall all the characteristics and all of’ 
conversation that took place between you and these individual 


patients? .. . 


"A Not word for word... . 

"Q As that question would apply to Canty do you have any 
independent recollection? 

"A No, I don't recall any specifically outstanding features 

of that interview." (Tr. 645-46). 

The record of Dr. Platkin's testimony emphatically demonstrates 
that his recollection was not clear concerning his examination and 
conclusions with respect to Canty. The Government's further point 
that another psychiatrist testified that Canty was competent to stand 
trial is totally irrelevant to the question of Canty's mental con- 


dition at thei time of the alleged offense over two years before. 


Where there was psychiatric testimony that Canty was suffering 


from a mental| disease or defect at the time of the offense, and the 
Government offered as its chief rebuttal witness a man who had no real 
recollection of his examination of Canty because two years had elapsed, 
the prejudice is obvious, and decisive. The Government cannot be 
allowed to carry its claim that Canty was not the victim of mental 
illness by reliance on its own delay, Williams v. United States, 

102 U.S. App. D.C. 51, 250 F.2d 19 (1957). 

The Government dismisses two of Canty's other points of prejudice 
as "frivolous", despite the fact that its view requires the assumption 
that the jury would have viewed the testimony of the police officers 
in the same way without the corroborating testimony which Canty 
challenges. Finally, the Government again says that Canty cannot 


have been prejudiced by the fact that he was incarcerated during much 
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of the period of delay, on the ground that the incarceration was his 
own fault. Again, this claim is completely coumeass to the Supreme 
Court's decision in Smith v. Hooey, supra, which specifically details 
the prejudice that occurs to a defendant incarcerated for another 


offense when his trial on a pending charge is delayed. (Brief for 
| 


Canty, pp. 22-23). This prejudice was attendant here. 


The Government also charges that Canty did not file his motion 
for dismissal for want of a speedy trial in the District Court until 
after the case had been continued for the purpose of giving him a 
second mental examination. Not only would this be irrelevant anyway, 
but it is incorrect. As the motion itself shows, and as Canty's brief 
explains, a written pro se motion for a speedy trial was served on or 
before December 16, 1968. A Canty motion for a racy trial, pre- 
sumably the same motion, was acted upon by Chief judge Curran on 
December 17, 1968. (Brief of Canty, p. 16 n. 1, ps 223 Transcript 
of Proceedings, December 17, 1968). This motion properly raised and 


preserved Canty's claim to a speedy trial. 


The Government has not only not borne its burden of proving that 


Canty was not subjected to prejudice by the 25-month delay pending 


his trial, but its efforts to do so contradict the record and the 


applicable law, and leave Canty's contentions unanswered, Clearly 


prejudice did attach, and dismissal of the indictment is required. 


a e 


Il. 

Canty showed on brief that his right to due process was violated 
by the use of identification procedures which did not meet the neces- 
sary legal standards, In addition to the cases cited in his brief, 
Canty calls the Court's attention to United States v. Wilson, D.C. Cir. 
No. 23,283, decided May 20, 1970. The Court there indicated that an 
identification procedure where two victims were together when asked 
to make an identification was unnecessarily suggestive, although in 
the "totality of circumstances" in that case -- including uncertainty 
whether the victims had in fact been together -- the Court there did 
not reverse. In Canty's case about six "victims" of the robbery were 
together when asked if they could identify Canty and the other men 
arrested. This was certainly unnecessarily suggestive within the 
meaning of Wilson. See Brief for Canty, pp. 29-32. 

The Government's brief responds in part to Canty's argument as 
though it were a claim of a right to counsel at the identification, 
which Canty (and for that matter his co-appellant Richardson) did not 


make. Thus the Government's reliance on the right to counsel form- 


lations of Russell v. United States, 133 U.S. App. D.C. 77, 408 F.2d 


1280, cert. denied ,395 U.S. 928 (1969), and United States v. Miller, 
D.C. Cir. No. 22,332, decided March 23, 1970, is misplaced. 

As to Canty's point that the confrontation was unnecessarily 
suggestive, the Government cites only cases which dealt with identi- 
fication in the middle of the night when reasonable alternatives were 
not available. These cases are dealt with in Canty's brief (Brief of 


Canty, pp. 30-31). The first case to deal with such a show up in the 


daytime is United States v. Miller, supra, decided since Canty's brief 
was filed. Had the Government cited the Miller case for this point, 
it would be easily distinguishable. The Court in Miller relies on 
the reduction in prejudice because of the difference in the suspect's 
clothing at the identification compared to the apparel of the man who 
committed the crime (the appearance of the suspects in Canty's case 
increased the prejudice), and on the fact that the observing witness 
had had several minutes to view the offender, which gave him an 
"independent source" for his later identification. ia Canty's case, 
the identifying witness had at the most 50 to 60 seconds to observe 
the man he subsequently identified as Canty, and that viewing was at 
a distance. It has never been suggested that such a Eleeting obser- 
vation GEES GEIS an "independent source". Grief of Canty, 
pp. 33-34). : 

The Government's argument that "the possibility of a mistake in 
identification is remote at best" in view of the other testimony in 
the case (1) assumes without warrant that the jury would have believed 
the other testimony in the case without the crucial testimony identify- 
ing Canty as one of the men who had been inside the bank, (2) ignores 
the fact that without identification of Canty as one of the men inside 
the bank there is both insufficient evidence to support a robbery con- 


| 
viction and no evidence that he ever pointed a gun at anyone and thus 
| 
*/ United States v. Wilson, supra, does not indicate the time of day 
or night the confrontation was conducted, and in any event is also 
distinguishable because of the "good opportunity to observe" on 


which the decision relies. United States v. Wilson, supra, slip 
op. at p. 2. 


no basis for an assault with a deadly weapon charge against him, and 
(3) admits that there is a possibility of mistaken identification in 
the circumstances. The error in the identification procedures invali- 


dates the conviction. 


IIt. 

In Part Ii of his brief, Canty showed that his right to the assist- 
ance of counsel was abridged by the use against him of testimony based 
on a psychiatric staff conference at which he was not represented by 
an attorney. The Government responds to this contention in Part V-B 
of its brief by incorporating by reference the arguments set forth in 


the Government's brief in United States v. Marcey, D.C. Cir. No. 22,819, 


at pages 9-14 of that brief. The Government's response ignores the 


critical distinctions between this case and the Marcey case. The 
Government's brief in Marcey at the pages cited deals principally with 
a contention by that appellant that his Fifth Amendment rights had been 
violated, specifically his right against self~incrimination. This con- 
tention has not been made by Canty. To the extent that the Government 's 
Marcey brief does deal with the deprivation of Sixth Amendment rights 
(at pages 12-13) it rests entirely on two points: (1) that Marcey's 
trial counsel was highly skilled in forensic psychiatry (p. 12) and 

(2) that Marcey had "the benefit of the report of the staff conference 

. - « and of the hospital's records generally." (p. 13). Canty's counsel's 
problem was exactly this: he did not have access to any reports of the 
mental and physical tests made at St. Elizabeths, no record was made 


of the conference proceedings, and the conference had occurred over two 


years before so that no one had an independent recollection of what 
transpired. Thus the Government's reasoning in its Marcey brief is 
completely inapplicable to the facts of Canty's case and leaves Canty's 
point that he was denied counsel at a critical stage of these proceedings 
completely unanswered. | 

The Government argues alternatively that the denial of Canty's 


right to counsel at the staff conference was harmless, since "the inde~ 


pendent psychiatrist appointed by the Court, Dr. Marland, clearly found 


that appellant Canty was competent to stand trial." The error here, 
I 
however, was the admission of Dr. Platkin's testimony on Canty's mental 


condition at the time of the alleged offense, two years before, as well 


as on his competency to stand trial. 
| 


For a constitutional error to be held harmless, 


". . . the beneficiary of a constitutional error 

. . » [must] prove beyond a reasonable doubt that 
the error complained of did not contribute tio the 
verdict obtained." Chapman v. California, 386 U.S. 
18, 24 (1967). | 

“The question is whether there is a reasonable 
possibility that the evidence complained of ‘might 
have contributed to the conviction." Fahy v. 


Connecticut, 375 U.S. 85, 86-87 (1963). 


In short, for a constitutional error to be harmless the Government must 
| 


show “overwhelming™ evidence on the question affected by the error. 


Harrington v. California, 395 U.S. 250, 254 (1969). 

Clearly Dr. Marland's testimony does not meet this test. Canty had 
introduced the testimony of two psychiatrists, who woes him shortly 
after the time of the alleged offense, that he was suffering from paranoid 
schizophrenia at that time. (Brief for Canty, p. 1). Dr. Marland 


interviewed Canty for only two hours almost two years after the alleged 


offense and in fact utilized the report of the staff conference in 


reaching his conclusions (Tr. 591-92). It was the Government's burden, 


after Canty had introduced his evidence, to show that Canty was not 
suffering from mental illness on January 31, 1967. It is impossible 

to conclude beyond a reasonable doubt that Dr. Platkin's testimony 

about the 1967 staff conference did not play a part in the jury's finding 
on this, and that Dr. Marland's testimony about his 1969 examination, 
standing alone, would necessarily have produced the same result. The 
inclusion of constitutionally unacceptable testimony about the 1967 


staff conference therefore was not harmless. 


CONCLUS ION 


For the reasons stated in Part I of the brief of appellant, and 


in Part I of this reply brief, the Court should reverse with instruc- 


tions to dismiss the indictment. For the reasons stated in Parts II 
and III of the brief for appellant and of this reply brief, the Court 
should reverse and order a new trial to be conducted without the evi- 


dence discussed in those sections. 


Respectfully submitted, 


James R. Worsley, Jr. 


| 
Frederick S. Hird, Jr. 
Kaler, Worsley, Daniel & Hollman 
710 Ring Building 
Washington, Dace 20036 


Attorneys for Appellant 
(Both appointed by this Court) 


June 1, 1970 


